ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

GERALD R. PALUCK,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 315062



)
AWCB Decision No. 88-0144


v.
)



)
Filed with AWCB Fairbanks

WISE ENTERPRISES,
)
May 31, 1988



)


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON
)

INSURANCE GROUP,
)



)


Insurer,
)


Defendants.
)



)


This claim for workers compensation benefits was originally found compensable in our September 22, 1987 decision and order (D&O AWCB No. 870223). The parties now request a decision specifically related to temporary total disability (TTD) benefits for the period of September 28, 1983 through December 1, 1983, a compensation rate adjustment and attorney fees. The hearing was held on May 3, 1988. The employee was represented by attorney Michael r Stepovich; attorney Michael McConahy represented the defendants. The record closed at the end of the hearing.


it is undisputed that the employee was injured at work on July 18, 1983. He was released for work on August 2, 1983 but was taken off work on August 3, 1983. He was again given a trial release for work on September 28, 1983 and was not taken off work until November 1986. He was released again for modified work on August 15, 1987 but was taken off work the same day.


Although the employee was released for a work trial on September 28, 1983, he continued to receive benefits through December 1, 1983 for a total payment of $1,187.38. We must decide if these payments were an overpayment and whether the defendants were entitled to‑withhold the payments made.


The employee also seeks a compensation rate adjustment based on the wages he was earning from the employer at the time of his injury. The employee's compensation rate is based on 1982 earnings of $10,129.51. He has been paid TTD at a rate of $129.87 per week. His 1982 earnings, however, included a $1,000.00 Alaska permanent fund dividend payment and the defendants wish to reduce the employee's compensation rate to reflect the permanent fund payment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. TTD for the period of September 29, 1983 through December 1, 1983.


At the time of the employee's injury, TTD benefits were pay able to the employee pursuant to AS 23.30.185 as follows; 'in case of disability total in character but temporary in quality, 66 2/3 per cent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the disability."


The employee testified that he was released by Edwin Lindig, M.D., on a trial basis to try returning to work on September 28, 1983, He testified that he did return to work the next day but was unable to do the heavy lifting required by the job. Accordingly, he left the job in search of lighter duty employment. He was unable to find lighter duty work until after December 1, 1983.


Dr. Lindig's September 28, 1983 medical report states in part, "He still has some lumbar pain but is much better. Motion is only slightly restricted with less tenderness. Released for a trial at work".


We have reviewed the entire record of this case. Based on the evidence before us, and especially on the employee's testimony that he was unable to do the heavy work required on September 29, 1983 and on Dr. Lindig's medical report allowing only a trial release to work, we find the employee was temporarily totally disabled from September 29, 1983 through December 1, 1983. The defendants have withheld compensation for this ‑period arid shall pay TTD benefits for the period to the employee. The defendants also stipulated that if we awarded TTD benefits for this period, that they would also pay a penalty. The defendants shall make this penalty payment pursuant to the stipulation.

II. Compensation Rate.


The employee's average weekly wage is determined according to AS 23.30.220 which then read in the pertinent part as follows:

Determination of average weekly wage. Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:

. . . .

(2) the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including ,self‑employment, in any one of the three calendar years immediately preceding the injury;

(3) if the board determines that the wage at the time of the injury cannot be fairly calculated under (2) of this section, or cannot otherwise be ascertained without undue hardship to the employee, the wage for calculating compensation shall be the usual wage for similar service rendered by paid employees under similar circumstances, as determined by the board;


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the Alaska Supreme Court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985) , the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id. at 649‑ 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 850335 (November 27, 1985), we found the Johnson, Deuser, and Gronroos; holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220 (a) (1) with his wages at the time of injury as .reflected by his actual earnings at that time. Second, we must determine whether the difference, it any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The employee's best historical year of earnings was 1982 in which he made $9,129.51. His 1983 wages earned through the time of his injury are not part of the record but the employee and Michael Jones indicated that if he had riot been injured, he could have earned more in 1983 than he earned in 1982. The employee worked for the employer only about one month before his injury. He was paid $12.00 per hour. It is not clear how long he would have continued to work for the employer if he had not been injured. He worked in 1984 and earned about $5,500.00. In 1985 he made about $11,000.00. He did not work in 1986 because of the economy and because he was taken off work in November 1986 by his doctor.


We have reviewed the record before us and find no significant evidence to support a finding that a substantial variance exists between his historical earnings and his earnings at the time of the injury. Accordingly, we deny the employee's request for a compensation rate increase.


The defendants seek to reduce the employees compensation rate to reflect the fact they based his 1982 compensation rate on earnings that improperly included his $1,000.00 permanent dividend check. AS 23.30.265(20) (repealed November 1, 1984). The employee's compensation rate was established in 1983. The employer had full information concerning the employee's wages at that time. Nevertheless, the defendants have continued to pay the higher compensation rate on all compensation payments. The defendants first sought a reduction in compensation rate at the prehearing. (see January 6, 1988 prehearing summary).


We believe the defendants have waived a right to retroactively adjust the rate downward by waiting so long to seek the adjustment. The employer has knowingly allowed the employee to rely on this compensation rate for an extended period. Accordingly, we conclude that the employees compensation rate as established in 1983, shall remain in effect through the date of this decision and order. Gagnier v. Reynolds Equipment Co., AWCB No. 85‑0074 at 4 (March 20, 1984). With respect to future payments of compensation, we believe a downward adjustment is appropriate. The defendants may reduce the employee's compensation rate by $12.82 per week on all future payments owed. This will reflect a reduction of his 1982 earnings by the amount of his 1982 permanent fund dividend check.


The employee also seeks Payment of attorney fees. AS 23.30.145(a) allows for payment of statutory fees based on all compensation awarded. in the instant case the employee prevailed in the reinstatement of TTD for the period of September 28, 1983 through December 1, 1983, plus penalties. Accordingly, the employee shall be paid attorney fees for the compensation awarded covering this period pursuant to the AS 23.30.145(a) minimum. No other compensation was awarded and, accordingly, no other attorney fees are due.

ORDER


1. The defendants shall pay the employee TTD benefits for the period of September 28, 1983 through December 1, 1983 at the rate of $129.87 per week, Plus stipulated Penalties. AS 23.30.185 and § 155(f).


2. The employee's claim for a compensation rate increase is denied and dismissed. Rather, the compensation rate shall be reduced by $12.82 per week beginning from the date of this decision.


3. The defendants shall pay the employee's attorney fees on all compensation benefits awarded pursuant to the AS 23.30.145(a) minimum.


DATED at Fairbanks, Alaska, this 31st day of May 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J.Thomas , Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/eb

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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