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)
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This is a decision on the employer's petition to dismiss this claim. Attorney James Bendell represented the Petitioning employer and insurer, attorney Michael Stepovich represented the responding employee. As neither party requested a hearing on this matter, this decision was made on the basis of the documentary record and the parties' memoranda of law. All materials for the record were to be submitted by May 19, 1988, and the record closed on May 31, 1988 when we next met.

ISSUES

1. Should the employee's claim for medical benefits be dismissed under AS 23.30.095(a)?

2. Should the employee's claim be dismissed under AS 23.30.100 for failure to give the employer timely notice of the injury?

3. Should the employee's claim for compensation benefits be dismissed for having been filed after the two‑ year time limit provided in AS 23.30.105?

Summary of the Relevant Evidence

1. The employee injured his back on September 14, 1983 while working as a cement finisher for the employer.

2. The employer filed a Report of Occupational Injury concerning this  Incident on September 28, 1983.

3. In a letter to the employee dated February 27, 1984 a workers' compensation officer referred to the employee's application for adjustment of claim form being returned to him for completion. We do not have a copy of this application " the record.

4. The employee received temporary total disability benefits, the last payment of which was made on March 9, 1984.

5. On February 22, 1988 the employee submitted a new application for adjustment of claim

6. On March 16, 1988 the employer filed an answer arguing, among other things, that AS  23.30.100 and AS 23.30.105 should bar the claim.

7. On April 15, 1988 the employer served a petition to dismiss the claim under the "statute of limitations." The petition cited no specific sections of the statute.

8. In a prehearing summary dated April 18, 1988 which defined the issues for a hearing on the merits, the employer raised the statute of  limitations defense under AS 23.30.095, AS 23.30.100, and AS 23.30.105.


The employer's petition does not specify the sections of the law under which it seeks to bar the employee's claim, but in other pleadings mentions sections .095, .100, and .105. We construe the petition to be raising these issues.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Whether the Employee's claim for Medical Benefits is Barred under AS 23.30.095(a).


AS 23.30.095(a) provides, in part:

Medical examinations. (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury of the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require.


The employee was injured while working for the petitioners on September 14, 1983. AS 23.30.095(a) provides for medical benefits for two years following the injury giving rise to the claim or two years following the discovery of any Work‑related latent condition. Any treatment now sought by the employee would fall outside of the two year period authorized, and the employer argues its liability is at an end. Nevertheless, this same section of the statute gives the employee the right to have us review his medical benefits claim. we have the authority and responsibility to order continued medical benefits beyond the two‑year limit if the process of recovery requires it. See Stepovich v. H & S Earthmovers, AWCB No. 850229 at 3, (August 1, 1985). We conclude that the employee's claim will not be barred by this section of the law until it is shown that the process of recovery is complete. This has not yet been shown.

II. Whether the Employee's Claim is Barred Under AS 23.30.100.


AS 23.30.100 provides, in part:

Notice of injury or death. (a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


The record reflects that the employer filed a report of this injury with us on September 28, 1983, fourteen days after the injury. We conclude that the employer received notice of the injury well within the 30‑day time limit.

III. Whether the Respondent Filed a Timely Claim for Compensation Benefits Under AS 23.30.105(a).


AS 23.30.105(a) provides as follows:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and disablement.... except that if payment of compensation has been made without an award on account of the injury or death , a claim may be filed within two years after the date of the last payment. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

(Emphasis added).


AS 23.30.105(a) and AS 23.30.095 provide two different statutes of limitations: one for time loss benefits and one for medical benefits. Thus even though a claim for continued medical care may be valid, a claim for time loss (compensation) benefits may be barred. Lee v. Fluor Alaska, AWCB No. 870096 (April 17, 1987); James v. City of Fairbanks, AWCB No. 850357 (December 13, 1985), Durgeloh v. Wien Consolidated Airlines, Inc., AWCB No. 810178 (June 29, 1981).


The petitioners argument concerning AS 23.30.105(a) appears to be that the employee failed to file an Application for Adjustment of Claim within two years of his injury or last receipt of compensation benefits. The record does make reference to an application dated February 15, 1984 which was returned to the employee to be properly completed. The record does not disclose what was lacking in this application or what became of it, but the record is clear that the Board was aware that the employee was attempting to file an application. We find that this attempted filing was a claim within the meaning of AS 23.30.105(a). See Alicandri v. Seawest Industries, AWCB No. 870060 (March 11, 1987).


Nevertheless, the employee did receive TTD benefits, the last payment of which was made on March 9, 1984, several weeks after the employee's attempted application. Because the employers paid compensation benefits without an award, the two‑year statute of limitation began to run once again following the final payment. The two‑year period ended on March 9, 1986, hut the employee did not file an Application for Adjustment of Claim until 1988. We must conclude that the employee's claim for compensation benefits is barred by AS 23.30.105(a).

ORDER

1. The employer's petition to dismiss the employee's claim for medical benefits under AS 23.30.095(a) is denied.

2. The employer's petition to dismiss the employee's claim under AS 23.30.100 is denied.

3. The employer's petition to dismiss the employee's claim for additional time‑loss compensation benefits under AS 23.30.105

(a) is granted.


DATED at Fairbanks, Alaska, this 31st day of May 1988 .

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters , Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson , Member
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If compensation is payable trader terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may he appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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