ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

NATHANIEL CRAMER,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No 714223



)
AWCB Decision No. 88-0150


v.
)



)
Filed with AWCB Anchorage

INLET SALMON, INC.
)
June 8, 1988



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Petitioners.
)


On April 19, 1988 Employer and its Insurer, represented by adjuster Brenda Gaffney, petitioned for an order to decrease Employee's compensation rate to his spendable weekly wage. Employee did not answer in the required time period, so we deemed the matter ready for decision on May 25, 1988. See 8 AAC 45.050(c)(2).

ISSUE

Should we permit Employer to pay Employee temporary total disability (TTD) compensation at $20.45 per week even though Employee was admittedly a student in the two years before the injury and, but for the injury, probably would have worked at Employer's cannery at $172.50 per week until he returned to school in late August 1987?

SUMMARY OF THE EVIDENCE

On July 22, 1987 Employee cut his hand while he was employed as a fish processor for Employer. (Report of Occupational injury or illness.) Employee was treated at the Central Peninsula General Hospital emergency room on the same day by William L. Cooper, M.D. (Emergency Record.) Dr. Cooper diagnosed a "[l]arge laceration of the hand involving the muscle belly of the thenar eminence." (Id.) He sutured the cut, put the hand in a cast, recommended follow‑up treatment in a week, and told Employee not to work or engage in any other physical activities for five to six weeks. (Id.) on July 30, 1987 Employee saw George F. Garnett, M.D. Dr. Garnett removed the sutures, replaced the cast, recommended follow‑up in one week, and made no comment on Employee's ability to work. (Garnett Chart Notes, July 30, 1987.)


Employer initially paid two weeks of TTD compensation at $110 but suspended payments when Employee did not return to Dr. Garnett as requested. (Compensation Report and Controversion Notice, August 31, 1987.)


Apparently Employer and Dr. Garnett asked Employee to return for examination. (Pre‑Hearing Conference Summary, May 20, 1988.) On September 9, 1987 Employee did return to see Dr. Garnett, who determined that the cut had healed well, that Employee needed no further treatment, and that he could return to full duties. (Garnett Chart Notes, September 9, 1987.) According to Employer Dr. Garnett was unwilling to say whether Employee could have returned to work earlier. (Pre‑Hearing Conference Summary, May 20, 1988.)


Employer reported that Employee was still a high school student at the time of his injury and returned to school on August 23, 1987. According to Employer, Employee was working 30 hours per week at $5.75 per hour and, but for the accident, would probably have continued at that rate until he returned to school. (Id.)

Employer computed Employee's gross weekly earnings at $21.66 under AS 23.30.220(a) (1) based on his 1985 earnings of $1,481 and his 1986 earnings of $685.46. (Id.) On December 1, 1987 Employer paid Employee additional TTD benefits at the weekly rate of $16.34 through September 8, 1987. (Compensation Report, April 20, 1988.) Employer has paid a total of $416.04 to Employee but claims to have owed only $144.73 (six weeks and six days times $20.45 and $4.09 as a late payment penalty). Employer claims that it over‑paid Employee's TTD compensation by $271.73. (compensation Report, May 19, 1988.)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.175(a) provides, in pertinent part, for the minimum amount of compensation that may be paid:

(a) The weekly rate of compensation for disability or death for a recipient residing in Alaska may not exceed the percentage of the Alaska average weekly wage in effect on the date of injury as determined by the table contained in this subsection and initially may not be less than $110 a week. However, if the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, it shall issue an order decreasing the weekly rate of compensation to a rate equal to the employee's spendable weekly wages, and payments made earlier in excess of the decreased rate shall be deducted from the unpaid compensation in the manner the board determines. In any case, the employer shall pay timely compensation.


AS 23.30.220 (a) sets forth, in pertinent part, the means for computing an employee's gross weekly earnings and spendable weekly wage:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows;

(1) The gross weekly earnings a‑re computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted) See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


In this case Employer admits that Employee was earning $172.50 per week and would likely have continued to earn that amount until he returned to school in August. Under these circumstances we make the following findings: 1) There is a substantial difference between Employee's AS 23.30.220(a)(1) gross weekly earnings of $21.66 and his earnings at the time of injury of $172.50; 2) Employee would have earned $172.50 per week during most of the disability period. we accordingly conclude that Employee's gross weekly earnings should be computed under AS 23.30.220(a)(2) at $172.50. His weekly TTD compensation rate would therefore be $114.69. See 1987 Rate Tables (for a single person with one dependent). We therefore decline to approve Employer's petition for payment of TTD benefits at the weekly rate of $20.45.


We pause to express our concern for the way in which Employer dealt with this case.
 The Alaska Supreme Court has made it clear that only we can determine when the gross weekly earnings should be computed under AS 23.30.220(a)(2). Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 461 (Alaska 1987). However, the court also stated: "In cases when it is clear that the AWCB will calculate employee's benefits under subsection (a)(2), the employer should provide this rate without a hearing." Id. at 461 n.9. It is hard to imagine a clearer case in which benefits should be computed under subsection (a)(2) than the one before us.


While the issue of the duration of Employee's disability is not before us,
 Employee appears to be entitled to at least five weeks of TTD compensation. We base this opinion on Dr. Cooper's direction that Employee should not work for five to six weeks and Dr. Garnett's unwillingness to say that Employee could have been released before September 9, 1987.
 We believe that Employer should pay Employee the difference between $573.45 (five weeks times $114.69) and compensation already paid, $416.04, or $157.41. We do not order Employer to make this payment because the issue is not properly before us. See Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981). However, on our own motion, we schedule this case for hearing on the duration of TTD and penalty issues. See footnote 2. The parties will receive notices of the exact date, time, and place of the hearing.

ORDER

1. Employer's petition to pay Employee TTD compensation at $20.45 per week is denied and dismissed.


2. This case will be set for hearing in accordance with this decision, and notice of the exact date, time, and place of the hearing will be sent to the parties.


Dated at Anchorage, Alaska, this 8th day of June 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ J Hanson
Jan Hansen, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

JH/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if act paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Nathaniel Cramer, employee/applicant; v. Inlet Salmon, Inc., employer; and Alaska National Insurance Company, insurer/defendants; Case No. 741223; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of June, 1988.

Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker’s historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.


� In addition to our concerns that Employer should have adjusted Employee's rate under AS 23.30.220(a)(2), we are also concerned about Employer's dealings with our staff.


On November 30, 1987 Employer's adjuster Brenda Gaffney filed a compensation report in which she reported compensation paid at $16.34 per week. On December 4, 1987 a member of our staff wrote Gaffney a note requesting an explanation of how the rate had been computed. According to notes in the file, on January 8, 1988 a staff member called Gaffney, who apparently promised to file a corrected report in a week. On January 21, 1988 our staff sent a second written request for information to Gaffney. On February 4, 1988 our staff made another telephone request. On February 24, 1988 Gaffney apparently advised that she would file the corrected report by that Friday. On March 3, 1988 she said we would receive the report the following week. On March 9, 1988 our staff again telephoned Gaffney and left a message. when she did not return the call by the following day workers' compensation officer Bruce Dalrymple wrote to her supervisor, Marilyn Murphy, and asked for help getting the information. When Murphy had not responded to Dalrymple's request by April 8, 1988, he referred the file to our attention. On April 15, 1988 we scheduled a prehearing conference and mailed a notice of the conference to Gaffney. On April 20, 1988 Gaffney filed the requested compensation report.


While we recognize that many adjusters carry very heavy case loads and are extremely busy, we are astonished by the extreme disregard for common courtesy and efficient claims handling practices displayed in this case. Gaffney attempts to justify her lack of regard by stating that people who need checks should be taken care of before paperwork. She didn't respond sooner because the claim had been paid and the Employee did not suffer. (Pre�Hearing Conference Summary, May 18, 1988.) Since we believe that Employer underpaid this claim, it is not known what hardships Employee may have suffered as the result of Gaffney's disregard. Furthermore, it seems likely that Gaffney had to invest more time in this claim than she would have had she responded promptly. Our staff ultimately spent an inordinate amount of time seeking compliance.


Moreover, whether or not Employee suffered, AS 23.30.155(c) requires reporting within 28 days after beginning, changing, or terminating payments. 8 AAC 45.136(a) requires the reporting in the compensation report, form 07�6104. Our compensation report form has several items which require an explanation of how the compensation rate was computed. Gaffney did not complete these items. Recognizing that people make mistakes, we have accepted incomplete or patently incorrect compensation reports as adequate filings, under AS 23.30.155(c). We have then sought additional or corrected information from the filer. However, for our forbearance we expect prompt replies to our inquiries. The blatant disregard for courtesy and reasonable claims handling in this case causes us to consider whether we should be more stringent and accept only complete compensation reports as timely filings under AS 23.30.155(c).


Further, AS 23.30.175(a) permits payment of less than $110 per week only with our approval. Gaffney did not petition for approval to pay less than $110 until May 19, 1988. Under these circumstances we wish to consider the novel issue of whether an employer must pay a penalty if it pays less than $110 per week without receiving our approval.





� At the pre�hearing conference Gaffney stated that Employee may have been able to return to work much sooner had he returned to the doctor earlier as he was directed to do. (Pre�Hearing Conference Summary, May 20, 1988.)





� Employee's testimony about his condition would be helpful, but he has not responded to our inquiries either.








