ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

JERRY LANIGAN,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 721278



)
AWCB Decision No. 88-0152


v.
)



)
Filed with AWCB Fairbanks

INSULATION SPECIALTIES
)
June 8, 1988

MANUFACTURING CO.,
)



)


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON INS. GROUP.
)



)


Insurer,
)


Defendants.
)



)


This claim for a compensation rate adjustment was heard at Fairbanks, Alaska on May 17, 1988. The employee was represented by attorney Valerie Therrien; Michael McConahy represented the defendants. The record closed at the end of the hearing.


The employee began work for the employer as a laborer an June 24, 1987. It is undisputed that he was injured on October 5, 1987 when a truck caught fire. His supervisor and employer co‑owner, Michael Hotaling, was killed in the same fire.


The employee submitted wage documents to the insurer which showed gross weekly earnings of $158.12 calculated under AS 23.30.220(a)(1). This resulted in a spendable weekly wage of $137.17, 80% of which is $109.74. AS 23.30.175. Accordingly, the employee has received benefits at the minimum rate of $110.00 per week. The employee now seeks a compensation rate adjustment to $420.00 per week based on his wages earned at the time of his injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the "jury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 870163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d. 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation. " Id. at 1049 (citation omitted) . See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986) By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury 'fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 850335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, it any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The employee's historical earnings for the four years before his injury are as follows:

1983
Northland Hub 
$1,028.85


TOTAL
1,028.85

1984
Rosson and Co., Inc,
688.00


McPeaks
594.63


TOTAL
1,282.63

1985
Frank Figlenski
3,347.50


TOTAL
3,347.50

1986
Frank Figlenski
11,434.25


Big Wheels Transport, Inc.
1,030.00


TOTAL
12,464.25


In 1987, the year of his injury, the employee earned $7.00 per hour in June when he started work. By September, his pay had increased to $8.00 per hour, plus $12.00 per hour for overtime worked. The employee testified that Michael Hotaling told him that if work were available, he could continue working for the company through the winter. Michael Richards, a co‑laborer, testified that he also heard Mr. Hotaling say that lots of work was available if the jobs were arranged. The employee believes he would still be working for the employer for, at least, the same rate of pay if he had not been injured.


Irene Hotaling, widow of Michael Hotaling, testified as bookkeeper and co‑owner for the employer. She testified that if the employee had not been injured, he still would have been laid off within about a week because of the seasonal nature of their work. All other laborers were laid off within a week of the employee's injury and were not rehired until April 1, 1988.


Another partner, Dan Helton testified that the employer had hoped to manufacture insulated pipe for bush villages through the winter, but that with the downturn in the economy, the contracts were never secured.


In 1987, the employee worked for the employer for a total number of days and hours as follows:

June:
4 days for 28 hours, 10 minutes. He also worked 2 days for 11.5 hours as a 


casual laborer, for a total of 39.7 hours worked in June.

July:
18 days for 152.25 hours

August:
28 days for 264.25 hours

September:
21 days for 213.40 hours

October: 7
days for 65.75 hours

Totals:
80 days; 735.35 hours; 9.19 hours average/day


Taking into account the overtime the employee was earning from the employer at the time of his injury, we compare his then current earnings with his historical earnings. During 1987 the employee was working for the employer an average of 9.19 hours per day. At $8.00 per hour plus $12.00 per hour for overtime worked, his earnings would equal about $78.28 per each day worked (8 hours x $8.00 + 1.19 hours x $12.00).


Based on the testimony of Irene Hotaling and Dan Helton, we find that the most the employee would work for the employer it he had not been injured would be April 1 ‑ October 15 due to the seasonal nature of their work. Based on 28 weeks (April 1 ‑ October 15) x 5 days per week, we find the employee would earn a maximum of $10,959.20 per year if he had riot been injured (28 weeks x 5 days/week x $78.28/day) This would equal a gross weekly wage of $219.18 ($10,959.20 div. by 50 weeks).


In comparing the employee's 1987 gross weekly wage of $219.18 as computed above with his historical gross weekly wage of $158.12 as computed under AS 23.30.220(a)(1) ($3,347.50 + $12,464.25 ‑ 100 = $158.12), we find a substantial disparity exists. Accordingly, we must determine whether his wages earned at the time of his injury would have continued through his disability.


The employee remains disabled into this new construction season. The employer hired back laborers beginning April 1, 1988. Dan Helton testified the employee would have been hired back if he were available. He would have begun working 8 ‑ 8.5 hours per day/5 days per week. The work load would increase in August through October if the contracts become available. At the time of the hearing, however, he did not have work committed for the remainder of the summer.


Mr. Helton agreed with the employee that he was expected to provide the employee schooling to achieve an apprenticeship status beginning as early as this summer. Upon reaching apprenticeship recognition, we believe the employee would continue working at least as many hours, for at least the same amount of money that he had earned before his injury. Accordingly, we believe the employee's wages would have continued through the course of his disability.


Finally, considering the employee's relatively long work history and relatively young age of 22, together with his apparent maturing process as demonstrated by his recent marriage, we believe his gross weekly earnings should be based, at a minimum, on his earnings at the time of his injury as calculated above and as allowed by AS 23.30.220(2). However, we believe the employee's 1986 total earnings might more accurately reflect his earning potential. Although the employee asserts his 1986 earnings would have been greater if he had not been injured in a motorcycle accident, we choose to rely on his total 1986 earnings of $12,464.25 to establish his compensation rate. Accordingly, after thorough review of the employee's work and work history, we find the employee's gross weekly earnings shall be established at $249.28 ($12,464 ‑:‑ 50 weeks). The defendants shall pay the employee disability benefits based on this higher compensation rate. We note that the defendants proposed adoption of this rate in their May 9, 1988 compensation report.


The employee also seeks attorney fees and costs. We have found that additional compensation is due in this case. Based upon this finding together with the defendants' controversion of the claim, we find that the employee is entitled to statutory minimum attorney fees on all additional compensation paid. AS 23.30.145(a). We also find the employee is entitled to recover his reasonable costs incurred. 8 AAC 45.084 and 180.


Finally, the employee has requested a penalty award. Nevertheless, we excuse the defendant's non‑payment of the higher compensation rate because of the difficulty in calculating the higher rate. Phillips, supra. at 462. Accordingly, the employee's claim for a penalty is denied. AS 23.30.155(e).

ORDER

1. The defendants shall pay the employee compensation based on his gross weekly earnings of $249.28 as calculated pursuant to AS 23.30.220(2).

2. The defendants shall pay the employee's costs and statutory minimum attorney fees.

3. The employee's claim for a penalty is denied and dismissed.


DATED at Fairbanks, Alaska, this 8th day of June, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/eb

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jerry Lanigan, employee v. Insulation Specialties Manufacturing Co., employer and Providence Washington Ins. Group, carrier; Case No. 721278, dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 8th day of June 1988.

Clerk

SNO
� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.





