ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

MARK TURNER,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 714855



)
AWCB Decision No. 88-0153


v.
)



)
Filed with AWCB Anchorage

WORTHINGTON FORD OF ALASKA,
)
June 8, 1988



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for a compensation rate adjustment in Anchorage, Alaska on May 26, 1988. Attorney Richard L. Harren represented the employee who testified at the hearing. Attorney Michael A. Budzinski represented the employer and its insurer. The record closed at the end of the hearing.


When a truck he was working on f or the employer in July 1987 slipped off a bumper jack and struck him, the employer suffered several serious injuries. The defendant accepted his claim and paid compensation at a rate, calculated under AS 23.30.220(a)(2), higher than that which would have been payable using historical (1985 and 1986) earnings under AS 23.30.220(a)(1). The only dispute before us is the employee's contention that a still higher compensation rate is appropriate under AS 23.30.220(3) because he was a "D" mechanic "trainee."

ISSUES

Does AS 23.30.220(a)(3) apply to the employee's claim and, if so, what are his gross weekly earnings under that subsection.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220(a)(3) provides: "If an employee when injured is a minor, an apprentice, or a trainee, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee." The term "trainee" is not defined in the Alaska Workers' Compensation Act.


Terms which are neither 'technical words' nor ones with a "peculiar meaning" developed through legislative definition or judicial construction are to be construed according to their "common and approved' usages. AS 01.10.040; United States Jaycees v. Richardet, 666 P.2d 1008, 1011 (Alaska 1983). Construing terms in that way is also consistent with the general rule that terms be given practical and popular meaning while avoiding technical constructions. See, for example, Bob's Market v. Brossow, 3AN‑85‑17148 (Alaska Super. Ct. September 27, 1986).


We find 'trainee' is neither a technical word nor one with a peculiar meaning. We apply the common and approved usage. A "trainee" is defined as "one who is being trained for a job.” "Train" is defined as "to teach so as to make fit, qualified, or proficient." Webster's Ninth New is Collegiate Dictionary at 1251 (1984 ed.). We conclude a trainee one being taught with the aim of achieving fitness, qualification, or proficiency for a job.


We have applied AS 23.30.220(a)(3), and its predecessor provision As 23.30.220(4), several times. As noted by the defendants, in Day v. ERA Helicopters, AWCB No. 84‑0103 (April 18, 1984) we found the employee, a "line boy" or aircraft refueler, was not involved in a training program. We denied his claim stating "there is no evidence the employee was being trained for a higher position. The employer's encouragement of a worker's expectation that good work will be rewarded with higher pay or promotion does not alone create a training program." Id. at 7.


In two other instances we found the employees were Trainees: Denton v. Industrial Roofing, AWCB No. 87‑0075 (March 25, 1987); Jamieson v. Gifford Aviation, AWCB No. 82‑ 0251 (November S, 1982). In Jamieson we found the absence of a formal training program was not dispositive of the trainee issue despite an argument by the employer (similar to that of the defendants here) that it should be. In Denton we awarded a higher compensation rate to a "pre‑apprentice" roofer.


We need to establish what a "D" mechanic is to determine whether the employee was a "D" mechanic trainee. Michael Schultz, the employer's service manager, identified hearing exhibit #2 as a page from Ford Motor Company's Warranty Manual. It described four mechanic skill levels. it stated: "D (low skilled) ‑ Prior experience not essential. Minimal training required since repair generally consists of parts replacement only." Michael "Mickey" Shurfield testified he worked as a "D" mechanic for the employer for about one year; he left two weeks before the employee's accident He stated that while he had previous experience, many "D" mechanics hired by the employer had little or none.


Schultz agreed with Shurfield's assessment. He stated he had hired inexperienced "D" mechanics but no longer did so. Both Schultz and Shurfield described some typical "D" mechanic duties. They included oil changes, lubrication, brake repair, replacement of lights and replacement of valve cover or manifold gaskets. Shurfield and Schultz agreed only auto dealerships pay their mechanics based on the individual mechanic's skill level rating. They also agreed a "D" mechanic must have a "box" of the necessary tools. We find that an auto dealership "D" mechanic must have experience, a box of tools, and be able to complete tasks like those described above.


Shurfield and Schultz agreed the employee had no formal training programs for aspiring "D" level mechanics. As we did in Jamieson, however, we find it possible to be a trainee in the absence of a formal program. We focus on whether the employee received training as previously defined.


Schultz testified he put the employee to work in the used car section to do oil and oil filter changes and "safety inspections" on newly acquired used cars. He stated that the position was necessary and not suitable for a "D" mechanic because some of the work was too simple and some took more than the flat rate time to complete. The position had to be filled whether or not the employee became an "D" mechanic or left the employer. We find that if the employee did nothing but perform those duties, he would not be a trainee even though the experience he obtained could ultimately result in advancement.


Schultz testified, however, that he is personally inclined to attempt to train available employees. He admitted he discussed with the employee the possibility of advancement to a "D" mechanic position and that the employee could become a "D" mechanic. The employee testified he was told that after 90 days experience in the used car section he would be made a "D" mechanic.


Shurfield testified he supervised the employee's work and, at the beginning, let the employee use his tools. As the employee grew more experienced with the job, Shurfield gave him the opportunity to perform some of the necessary repairs to brakes and the like discovered during the safety inspections. Shurfield stated he showed the employee how to do the repairs and assisted the employee's initial efforts. He described the process as on‑the‑job training of the sort through which he himself became a mechanic. The employee stated other mechanics also helped him. Shurfield stated that when he left the employer the employee was qualified to be a "D" mechanic and had obtained most of the necessary tools. Hearing exhibit #1, a statement from the employee's tool supplier, indicates the employee spent $50.00 a week on tools.


Schultz stated he did not believe he formally assigned Shurfield to supervise the employee. He believed it more likely he would have told Shurfield to "keep an eye" on the employee and give needed help. Schultz testified it was his practice to assess an employee's work after 90 days experience.


Based on the testimony above, we find the employee while performing his required job duties also obtained instruction in performing a variety of repairs of the type performed by "Du level mechanics. The qualified mechanics, primarily Shurfield, provided the instruction. Through that instruction the employee developed proficiency in repairs of the type performed by a "D" mechanic. He also spent $50.00 a week on tools, a not inconsiderable sum considering he made $280.00 a week. Ownership of the required tools is a prerequisite of becoming a "D" mechanic. We find the employee, in obtaining and using needed tools in the course of learning and performing qualifying repairs under Shurfield's tutelage, was engaged in what amounted to an informal "D" mechanic training program. We find, therefore, that the employee was a "trainee" for purposes of AS 23.30.220(a)(3).


We find the employee was a trainee when injured and that, under normal conditions, his wages would have increased during the period of his disability. His disability is permanent and his disability period, if not indefinite, is at least the 140‑week period of permanent partial disability compensation payable for loss of an eye. We question whether the employee would have become a "D" mechanic in only 90 days. Schultz did not state an opinion and, despite Shurfield's assessment, the employee evidently was not chosen to fill Shurfield's position two weeks before the injury date. We have no reason to believe though that he would not have qualified within the 140‑week period.


We also find, based on Schultz' testimony concerning mechanic turnover, that a "D" mechanic position probably would have been available to the employee after he qualified for it. We also find that, since his primary instructor was a "D" mechanic and the employee learned repairs performed by "D" mechanics, we could only find him to be a "D" mechanic "trainee" (as opposed to some higher classification). Once having become a "D" mechanic, his hourly wage as testified to by Shurfield would have been $11.50. Rated mechanics are paid based on "flat rate" hours, the amount of time a given task is "expected" to take. The employee asks us to estimate his earnings based on 50 hours a week. While Shurfield testified he often earned more than 40 hours pay in 40 hours actual time, we note he is an experienced "D" mechanic. The high earnings Shurfield testified about were also obtained through performing a high volume of simple, repetitive tasks which were not always available. We find anything over 40 hours a week too speculative, particularly recognizing the employee would have been relatively inexperienced and performing more complicated repairs for the first time.


We estimate the employee's projected increase in gross weekly wages by multiplying the "D" mechanic hourly wage ($11.50) by 40 hours per week. We find the employee would have earned $460.00 per week. The employer shall pay the employee the compensation to which he may be entitled using a gross weekly earnings of $460.00.

ORDER

When computing the employee's compensation rate the employer shall use gross weekly earnings of $460.00.


Dated at Anchorage, Alaska, this 8th day of June, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

PFL/cl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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