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This claim came before us in Anchorage, Alaska on April 28, 1988. The Employee was present and represented by attorney Joseph Kalamarides. Alaska Mining and Diving/State of Alaska, AS 23.30.045 Fund, hereinafter AMD, were represented by Attorney Shelby Nuenke‑Davison. Frontier Drywall and Alaska National Insurance Company, hereinafter Frontier, were represented by attorney Elise Rose. The record closed at the end of the hearing on April 28, 1988.


On October 14, 1985 Employee suffered an injury to his back while working for Frontier. On January 2, 1986 Employee saw Edward M. Voke, M.D.. Dr. Voke diagnosed a “[h]erniated nucleus pulposus L‑4,5 on right" and recommended surgery. On January 23, 1986 Dr. Voke performed a discectomy and a spinal fusion. (Dr. Voke's September 30, 1987 dep. (dep. I) at 4‑5).


On March 3, 1986 Employee began receiving physical therapy treatments related to this back injury. on March 10, 1986, Collins and Associates was assigned to provide a vocational rehabilitation evaluation for Employee. On March 11, 1986 Employee's physical therapist reported that Employee still had a lot of pain, though he was improving.


In April 1986 Employee's physical therapist reported at various times that Employee was continuing to use a TNS unit, was participating in a swimming exercise program, was hurting, had not been so bad, and had increasing pain. On April 8, 1986 Dr. Voke reported that Employee had pain in his right leg, had lost some weight, was continuing to use a TNS machine and was taking medication. Dr. Voke recommended that Employee attend Weight Watchers. On April 25, 1986 Dr. Voke reported that Employee was having more problems. Dr. Voke recommended that Employee return in 10 days and have a CT scan to rule out a possible recurrent herniated disk. Employee was again given pain medication.


On May 7, 1986 Dr. Voke reported that Employee seemed to be improved. Dr. Voke recommended that Employee lose 100 pounds.


On May 14, 1986 Mike Head, a rehabilitation counselor with Collins and Associates, reported that Employee complained of left hip and low back pain. Mr. Head stated that Employee appeared to have good motivation for returning to work.


On June 3, 1986 Dr. Voke reported that Employee was seeing Dr. Stewart for a weight‑loss program and was continuing with his pain medication. Dr. Voke recommended that Employee start a swimming program and hoped that eventually Employee would enjoy a good result.


On June 25, 1986 Employee's physical therapist reported that Employee was tolerating the program and had been able to advance. On June 26, 1986 Dr. Voke reported that Employee was losing weight with Dr. Stewart. Dr. Voke stated that Employee continued to have pain in his right hip and low back area. Dr. Voke recommended that Employee return in one month and "will probably be released at that time to start a retraining program." On June 30, 1986 Employee's physical therapist reported that Employee felt pretty sore and painful.


On July 2, 1986 Employee's physical therapist reported that Employee was feeling much better. However, on July 8, 1986 Employee reported that he needed to stop therapy for two weeks because of a relapse of back pain. On July 8, 1986 Dr. Voke reported that Employee had been given pain medication for a recent exacerbation of discomfort. Employee had pain in his right leg to his knee.


On July 16, 1986 Dr. Voke admitted Employee to Providence Hospital for lumbosacral pain which radiated into his right leg. Employee was provided bed rest, traction, heat and sedation. He improved and was released on July 23, 1985.


On August 6, 8, and 12, 1986 Employee's physical therapist reported some overall improvement. On August 19, 1986 Dr. Voke recommended that Employee start retraining as soon as possible. Dr. Voke reported that Employee could lift up to 25 pounds, should not be involved in crawling, stooping, bending, climbing or pushing and pulling, could sit for two hours, walk for half an hour, and stand for one to two hours. Dr. Voke reported that Employee had lost 30 pounds and was doing very well. On August 27, 1986 Employee's physical therapist reported that Employee was feeling stronger,


In September 1986 Employee's physical therapist reported, at various times: Employee was feeling pretty good, his back hurt while he was riding an exercycle, but he had otherwise been feeling pretty good, he was losing weight, he had gradual improvement, and he felt a little sore. On September 25, 1986 Dr. Voke reported that Employee had lost weight, was continuing with therapy and was doing well.


On October 1, 1986 Employee's physical therapist again reported that Employee was improving. On October 13, 1986 Dr. Voke approved a work evaluation for Employee, submitted by Mr. Head, for a small engine mechanic position with North Country Recreation and Marine (North Country). In requesting approval Mr. Head wrote to Dr. Voke that Employee had located this training opportunity for himself and Mr. Head felt that Employee was motivated to enter the program. in approving the program Dr. Voke stated that Employee should begin by working four hours per day with an increase in his work hours within two months. Dr. Voke understood that the job required Employee to sit or stand and that he was to lift 35 pounds or less. (Dr. Voke dep. I at 25‑26).


On October 15, 1986 Employee's physical therapist reported that Employee's strength was increasing and that he was improving. On October 22, 1986 the therapist reported that Employee's back was a bit sore.


Employee began his training program with North Country on November 3, 1986. (December 12, 1986 Vocational Rehabilitation Report). Employee's physical therapist reported on November 4, 1986 that Employee was really sore from work, on November 12, 1986 that Employee was doing fairly well working up to four and half hours per day, and on November 19, 1986 that Employee was having pain from a slip on the ice. Employee missed two to three days of work but by November 24, 1986 was feeling better, and was back to his status before the slip. (Physical Therapist November 24, 1986 Report).


Employee's physical therapist reported on December 12, 1986 that Employee was working consistently and on December 22, 1986 that Employee was having more trouble with aching. On January 2, 1987 Dr. Voke reported that Employee should continue his job training program and increase his number of hours. Dr. Voke reported that Employee was getting along relatively well.


On January 21, 1987 we approved a Compromise and Release (C&R) relating to Employee's claim for benefits associated with his October 14, 1985 injury with Frontier. Under the terms of the C&R Employee was paid $60,000 to release all claim for benefits with the exception of future medical expenses. Frontier additionally agreed to pay Employee temporary partial disability benefits of $350.28 per week during the course of his job training program, through August 14, 1987. The C&R specified that Employee's gross weekly earning were $760.75 per week and that his temporary total disability compensation rate was $466.18 per week.


On January 28, 1987 Mr. Head met with Terry Knapp, owner of North Country. Mr. Knapp stated that North Country wanted to terminate Employee's job training program due to Employee's attitude problem. (February 20, 1987 Vocational Rehabilitation Report). Employee disputes this statement and testified that his job training program was terminated because he refused to make an investment in North Country. (Employee's dep. at 37‑45). Mr. Head reported that following his conservations with Employee and Mr. Knapp, he felt that Employee had done everything he could to satisfy this employer. (February 20, 1987 Vocational Rehabilitation Report).


Employee testified that at the time his C&R was signed his back was feeling better and he was looking forward to continuing with his training. (Employee's dep. at 51). On January 29, 1987 Dr. Voke reported that Employee was continuing with his physical therapy treatment, was involved in an on‑the‑job‑training program five hours per day and was doing very well.


Employee's physical therapist reported on February 16, 1987 that Employee had some general back soreness, on February 25, 1987 that Employee still has problems, and on March 4, 1987 that Employee resumed his exercise program. On March 9, 1987 Dr. Voke reported that employee should reduce his physical therapy treatments from three times to one time per week and should start his retraining program five hours per day. On April 3, 1987 Employee's physical therapist reported that Employee had some stiffness from working long hours "operating a piece of heavy equipment." Employee testified that he did not operate any heavy equipment at that time. (Employee's hearing testimony).


Mr. Head reported that following the termination of Employee’s training program with North Country Employee tried to find an alternative program. (February 20, 1987 Vocational Rehabilitation Report). On April 3, 1987 Mr. Head prepared a work evaluation for a small engine mechanic position at AMD. On April 9, 1987 Dr. Voke released employee for participation in this program. in releasing Employee Dr. Voke restricted him to lifting no more than 35 pounds and to working no more than five hours per day. (Dr. Voke's dep. I at 26, 30; Dr. Voke's April 25, 1988 dep. (dep. 11) at 13). on April 23, 1987 the program was approved by the Rehabilitation Administrator, under AS 23.30. 045(c).


Employee began this program at AMD on April 21, 1987. (June 15, 1987 Vocational Rehabilitation Report). On April 28, 1987 Dr. Voke reported that he had seen Employee on April 22, 1987. Employee stated that he was having increased discomfort and was taking pain medication. On May 7, 1987 Employee's physical therapist reported that Employee had been working eight‑and‑one‑half hours per day, standing most of the time and had received help with heavy lifting most of the time. Employee reported that he had been sore but that he liked his work.


Employee testified that on May 8, 1987, he suffered an additional injury while working for AMD. He testified that he picked up a lawn mower, set it on a bench and felt something pop in his back. (Employee's Hearing Testimony; Employee's dep. at 64). Employee believes that the lawn mower weighed between 50‑55 pounds (Employee's dep. at 64). Employee immediately felt pain. He informed AMD that he was hurting and needed to go home. Id. at 64).


Employee telephoned Mr. Head on May 8, 1987. According to Mr. Head, Employee stated he was having increased pain and attributed the pain to the rapid pace of work at AMD. (June 15, 1987 Vocational Rehabilitation Report).


Rudolph Thomas was the Sales Manager for AMD in May 1987. Mr. Thomas testified that AMD was very busy between April and September 1987 and that there were quite a few lawn mowers in the shop during this period. Mr. Thomas testified that it was very unlikely that Employee would have been alone in the shop at the time of his injury and that it was standard policy that no one lift equipment alone. Mr. Thomas is not aware whether Employee's condition worsened after May 8, 1987.


Bonnie Ryan is the bookkeeper for AMD. She confirms Mr. Thomas' testimony that there were lawn mowers in AMD's shop continuously and that Employee was supposed to have assistance from other employees if he lifted these machines.


Employee did not immediately report his May 8, 1987 injury to AMD and tried to continue working with AMD following this incident. Employee testified that he did not file an injury report because he did not know what was wrong and did not want to lose this second retraining program. (Employee's Hearing Testimony, Employee's dep. at 63).


On May 13, 1987 Employee's physical therapist reported that Employee really liked his present job. On May 20, 1987 the therapist reported that Employee was still getting sharp jolts of pain in his right buttock.


Employee saw Dr. Voke on May 22, 1987. In Dr. Voke's handwritten notes concerning this visit he wrote. "Sharp pain, moving wrong and twisting in the hip area." (Dr. Voke's dep. I at 32). Dr. Voke testified that Employee must have reported that this twisting occurred while on the job. Dr. Voke did not report this fact because he believed at the time that it was not significant. (Id. at 33).


Dr. Voke also prepared a typewritten report relating to Employee's May 23, 1987 visit. In this note Dr. Voke reported that Employee was somewhat better since his last visit though he had sharp pain in the morning. Dr. Voke did not report a recent incident occurring while Employee was working.


On June 3, 1987 Employee met with Mr. Head and reported that he was having increased pain in low back as a result of his training program. Employee stated that he had been having this increased pain since the first week of the program. (June 15, 1987 Vocational Rehabilitation Report). Employee stated that he had not discussed this problem with AMD because he was concerned with AMD's willingness to continue the program. Employee stated that he had spoken with Kay Wilkerson, a Workers' Compensation officer, who advised Employee to have Mr. Head file an accident report. (Employee's Hearing Testimony; June 15, 1987 Vocational Report). Mr. Head reports that he received this form on June 6, 1987.


Employee saw Dr. Voke on June 5, 1987. Dr. Voke reported that Employee was complaining of severe discomfort and requiring more medication. Dr. Voke decided to admit Employee to Providence Hospital. Dr. Voke stated; "I feel the injury sustained while on the job is simply an aggravation of his current condition, onset 10‑14‑85. He has really never recovered or become medically stable from this problem." (Dr. Voke's June 18, 1987 Medical Report).


Employee was admitted to Providence Hospital on June 8, 1987 due to severe lumbosacral pain. (Dr. Voke June 8, 1987 Admission Summary). Employee stated that while on his new job training program he was lifting an engine, pivoted, and felt lumbosacral pain. (Id.). Dr. Voke reported the Employee had essentially suffered a second or new injury. (Id.). Employee was subsequently provided conservative treatment including bed rest and medication and was released from the hospital on June 15, 1987.


On June 15, 1987, Employee called Mr. Head, who said he had received a claim form and that it was necessary to establish an injury date. According to Mr. Head, Employee stated that he could not remember a particular injury date. Mr. Head then stated that he had a note dated May 8, 1987 reflecting increased pain. Employee agreed to use May 8, 1987 as the injury date. (June 15, 1987 Vocational Rehabilitation report) On June 15, 1987 Employee signed a Report Of Occupational Injury or illness reflecting a May 8, 1987 injury date.


Employee did not return to work following his release from the hospital. He testified that he still hurt "real bad." (Employee's Hearing Testimony). On June 24, 1987 Employee again stated to Dr. Voke that he had been injured on the job when he lifted a lawn mower and placed it on a bench. (Dr. Voke's July 10, 1987 Medical Report). Employee saw Dr. Voke again on July 8, 1987 and reported that he had a painful area in the lower part of his incision. (Dr. Voke's July 10, 1987 Medical Report).


On August 3, 1987 Employee's physical therapist reported that Employee complained of twisting motions causing sharp pain down his right leg. On August 10, 1987 Employee stated to Dr. Voke that he had continued back pain and was unable to work. (Dr. Voke’s August 18, 1987 Medical Report) . On August 14, 1987 Mr. Head closed Employee's vocational rehabilitation file.


On September 2, 1987 Dr. Voke reported that Employee was not doing well and continued to complain of right leg pain secondary to his recent training program. Dr. Voke recommended further testing and stated that a re-exploration of Employee's fusion might be forthcoming.


Employee saw Morris R. Horning, M.D., on September 14, 1987. In his report of September 14, 1987 Dr. Horning stated:  "I am inclined to think today’s EMG represents new nerve injury that occurred more recently, for example, in the May 1987 incident. Yet in this setting, it is difficult to be absolutely certain with these electrodiagnostic findings." On September 16, 1987 Dr. Horning reported that "I mean to say that I think that these findings leave themselves open for some dispute but I lean towards the conclusion that today’s findings are new injury, not a residual from Dr. James' study two years ago."


On September 18, 1987 Dr. Voke reported that Employee needed an exploration of his fusion. Dr. Voke stated: "All I can say is we are proceeding in a positive manner with this gentleman seeming to improve, and less discomfort, and in fact involving himself in a retraining program until he lifted an object on a given day, and since that time the course of events have changed to the point where his is incapacitated." Dr. Voke concluded by stating. "At first I treated this as an aggravation of a pre‑existing condition. However, my position now is this simply represents a new injury, as the course of the events are [sic] different, necessitating the probable exploration." (Dr. Voke's September 18, 1987 Medical Report).


Further physical therapy treatments were discontinued oil October 6, 1987. On November 10, 1987 Dr. Voke performed a second operation, a low back fusion. (Dr. Voke's dep. 11 at 4). During the course of this operation Dr. Voke discovered that Employee had pseudoarthrosis, or a fusion which had not connected. (Id. at 4).


On December 8, 1987 Dr. Voke reported that Employee was doing very well. He said that Employee had little or no pain in his lower extremities and had a dramatic change from his pre operation status. On December 18, 1987 Dr. Voke again stated that the incident which occurred while Employee was on his training program constituted a new injury.


On January 11, 1988 Dr. Voke referred Employee to Dr. Wrigley for a urinary problem related to the November 10, 1987 surgery. Dr. Voke stated that it was hoped Employee could start retraining very shortly. (Dr. Voke's January 13, 1988 Medical Report). Employee subsequently saw Dr. Wrigley.


Dr. Voke filled out a Physical Capacity Evaluation for Employee on January 11, 1988. Dr. Voke stated that Employee could start sedentary work immediately and on March 1, 1988 could return to light work, with certain restrictions including lifting and carrying up to 35 pounds only occasionally, and sitting, standing and walking only up to four hours per day.


On February 11, 1988 Linda Lau, of Crawford Health and Rehabilitation Services of Alaska, reported that Dr. Voke had approved another training program for Employee beginning March 1, 1988. Dr. Voke stated that this program was approved with the understanding that for the first month Employee should work 5 to 6 hours per day and could then work up to eight hours per day. Dr. Voke further continued Employee's 35‑pound weight restriction until July 1, 1988. Finally, Dr. Voke stated that Employee would not be at his pre‑injury status until July 1, 1988.


On February 17, 1988 Dr. Voke reported that Employee apparently had a successful fusion and was doing very well.


On March 3, 1988 Robert Sullivan, a Vocational Counselor with Crawford, reported that Employee had a sincere desire to return to work as a small engine mechanic. Mr. Sullivan further recommended that on‑going contact should be maintained concerning Employee's return to a training position as a small engine mechanic but stated that services might be put on "hold" until Employee reached his maximum medical improvement.


On March 31, 1988 Employee saw Scott Haldeman, M.D., for an independent medical evaluation. Dr. Haldeman is a board certified neurologist with a primary interest in electrodiagnosis and spine disease. Dr. Haldeman is not an orthopedic surgeon and has only assisted in back operations. (Dr. Haldeman's dep. at 5, 24).


Dr. Haldeman saw employee for an hour and a half on March 31, 1988. (Id. at 6‑7). Dr. Haldeman obtained a history from Employee and reviewed medical reports and tests. (Id. at 7‑9). Dr. Haldeman did not discuss Employee's case with Dr. Voke and did not review either of Dr. Voke's depositions. (Id. at 27)


Dr. Haldeman believes that the attempt to fuse Employee's back on January 23, 1986 did not take and that Employee subsequently suffered from pseudoarthrosis. He believes that Employee subsequently experienced symptoms relating to this pseudoarthrosis as well as symptoms from scar tissue resulting from Employee's first operations. (Id. at 13‑15).


Dr. Haldeman testified that trauma can cause pseudarthroses to become more symptomatic. (Id. at 36). Dr. Haldeman further testified that a patient suffering from pseudoarthrosis does not always require additional surgery though a majority of back fusions have to be done again. (Id. at 12, 35). Dr. Haldeman believes that it was a "medical probability" that Employee would have required additional surgery for his pseudoarthrosis notwithstanding the May 8, 1987 incident. (Id. at 39).


Dr. Haldeman testified that it appears Employee suffered an aggravation of his low back condition on May 8, 1987. (Dr. Haldeman's March 31, 1986 Medical Report) . However, Dr. Haldeman does not believe that Employee suffered a new injury or suffered a “major" aggravation. (Id.). Dr. Haldeman believes that any symptoms resulting from the May 8, 1987 incident would have resolved were it not for Employee's preexisting problem. (Dr. Haldeman's dep. at 22). Dr. Haldeman believes that Employee's November 10, 1987 operation was due "primarily" to his October 14, 1985 injury and would not have been necessary absent the original injury. (Id.).


Dr. Haldeman believes that if Employee had suffered a “major" aggravation on May 8, 1987 this would have "precipitated marked increased [sic] in symptoms." (Dr. Haldeman dep. at 39). Such a marked increase would have been noted in Dr. Voke's May 22, 1987 medical report. (Id. at 39). Dr. Haldeman does not believe such a marked increase was noted by Dr. Voke. In fact, Dr. Haldeman believes that Employee's post May 8, 1987 medical reports reflect that he was doing quite well. (Id. at 18). Dr. Haldeman testified in his April 19, 1988 deposition that Employee's present work restrictions are the same as those which existed before the May 8, 1987 incident. (Id. at 22).


Employee saw Dr. Horning again for about one‑and‑a‑half hours on March 31, 1988 for an independent medical evaluation, Dr. Horning does not perform any surgeries. (Dr. Horning dep. at 28). Dr. Horning did not review Dr. Voke's depositions. (Id. at 7) . Dr. Horning also believes that Employee suffered from pseudoarthrosis following his initial surgery and that his subsequent symptoms resulted from this original problem. (Id. at 11‑12).


Dr. Horning agrees that pseudoarthrosis can be aggravated by trauma and that some people with pseudoarthrosis do not need a second surgery. The need for surgery is often based on the existence of pain. (Id. at 23, 29). Dr. Horning believes that it was a "very slim possibility" that Employee would not have had at second surgery for his pseudoarthrosis. (Id. at 25).


Dr. Horning believes that the May 8, 1987 incident caused an exacerbation of symptomatology that resolved. (Id. at 35). Dr. Horning does not believe that the May 8, 1987 incident was a substantial aggravation. (Id. at 31). In reaching this conclusion Dr. Horning notes that on May 22, 1987 Dr. Voke reported that there was nothing very wrong going on. (Id. at 29). Dr. Horning believes that Employee's second surgery and resulting time loss, were the result of Employee's October 14, 1985 injury. (Id. at 12).


Dr. Horning believes that Employee could lift up to 35 pounds as of March 31, 1988. Dr. Horning further believes that by March 31, 1988 Employee was "getting close" to his pre‑second injury status and would achieve that status by June 1988. (Dr. Horning's March 31, 1988 Medical Report).


On April 20, 1988 William Lanzer, M.D., an orthopedic surgeon in Seattle, Washington prepared an evaluation of Employee's medical problems. Dr. Lanzer was board certified as an orthopedic surgeon in July of 1986. (Dr. Lanzer's dep. at 4). Dr. Lanzer has never met Employee. Dr. Lanzer reviewed various records in this case including the depositions of Employee and Dr. Voke. (Id. at 6).


Dr. Lanzer also believes Employee suffered from pseudoarthrosis. (Id. at 14). He states that a fusion process can be affected by trauma. (Id. at 23). He testified that individuals with pseudoarthrosis may or may not need surgery. (Id. at 29‑30). Dr. Lanzer believes that he would probably have recommended surgery for Employee given his weight. (Id. at 33, 35).


Dr. Lanzer believes that Employee suffered a temporary aggravation on May 8, 1987 which was not substantial and which did not lead to his second surgery. (Id. at 17‑19). Dr. Lanzer believes that by April 22, 1988 Employee was better than he was before the May 8, 1987 incident. (Id. at 34‑35).


Dr. Voke has been an orthopedic surgeon for approximately 23 years. (Dr. Voke's dep. II at 37). Dr. Voke believes that Employee's pseudoarthrosis was aggravated by a trauma which occurred on May 8, 1987. (Id. at 36) . Dr. Voke particularly believes that the May 8, 1987 incident was an aggravating factor which brought up the need for a second surgery. (Id. at 29‑30).


Dr. Voke bases this conclusion on the events that occurred after the May 8, 1987 incident. (Id. at 11). Before the May 8, 1987 incident Employee's condition was "sort of a slow lateral movement." (Id. at 34). After the May 1987 incident Dr. Voke initially played down Employee's complaints. (Id. at 32). However, he was unable to “satisfy him in terms of lessening his problems and having him go home and resume where he left off" as he has done previously. (Id. at 35). This was true even after a period of hospitalization in June 1987. (Id. at 11, 30).


Dr. Voke found Employee to be a reliable and honest historian. (Dr. Voke's dep. I at 48) . He does not believe Employee lies. (Dr. Voke's dep. II at 39). Dr. Voke feels that Employee returned to his pre‑May 8, 1987 status by a least April 25, 1988. (Id. at 33).


Employee testified that it took awhile but his condition was getting better following his first operation. He felt his condition was pretty good in October 1986 and that he was able to handle his first training program. He also felt that he was able to handle his second training program. However, Employee felt that following his May 8, 1987 injury his condition became a lot worse. It did not get better until after his second operation. Employee testified at the April 28, 1988 hearing that he felt good. Employee felt that he was able to go back to work in January 1988. He began looking for small engine repair work. He feels that he needs more retraining to do this work. He testified that he anticipates earning between $10.00 and $12.00 per hour once training has been completed on a 40 hour work week with approximately 20 hours per week overtime. Employee therefore believes that he would earn an average of approximately $800.40 per week. On December 24, 1987 Crawford prepared a labor market survey reflecting a general pay scale for this work of $8.00 to $14.00 per hour.


Employee claims he is entitled to a determination of whether AMD or Frontier is responsible for the payment of workers' compensation benefits following the May 8, 1987 incident. Employee claims that he is entitled to these benefits to the present and continuing. Employee additionally claims that he is entitled to reimbursement for medical expenses incurred relating to his treatment by Dr. Wrigley, for a September 1987 CT Scan test and for further physical therapy treatments. Finally, Employee claims that he is entitled to an award of costs and actual attorney's fees incurred relating to this matter.


Frontier paid Employee temporary partial disability compensation, under the C&R, through August 14, 1987. AMD paid Employee temporary total disability compensation, based on his previously established compensation rate, from June 3, 1987 to the present and continuing. AMD paid these benefits under a full reservation of rights and asserts that it is, in fact, not responsible for the payment of any benefits to employee relating to the May 8, 1987 incident. First, AMD argues that Employee's claim is barred under AS 23.30.100. Second, AMD claims that Employee did not suffer an injury within the course and scope of his training with AMD. Third, AND argues that, if anything, Employee suffered only, a temporary exacerbation of his preexisting condition on May 8, 1987 which was unrelated to the need for a second surgery. Fourth, AMD argues that if Employee is entitled to any benefits from AMD Employee's compensation rate should be calculated based on his actual pay while on this retraining program and not on Employee's previously established compensation rate. Fifth, AMD argues that the last injurious exposure rule does not apply in this case because at the time of the second injury Employee remained in a quasi‑course of activity with Frontier, a job training program necessitated by his initial injury. Sixth, AMD argues that Employee has returned to his pre‑May 8, 1987 status and that he is therefore not entitled to any additional benefits. Seventh, AMD argues that: no attorney fees should be awarded for Dr. Voke's second deposition.


Frontier asserts that Employee suffered a substantial aggravation of his pre‑existing condition on May 8, 1987. Frontier therefore argues that under the last injuries exposure rule it is not responsible for the payment of any additional benefits to Employee. It is particularly not responsible for the payout of additional medical expenses under the terms of the C&R.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590, (Alaska 1979), applies when employment with successive employers contributes to an employee's disability and imposes full liability on the employer at the time of the most recent injury which bears a causal relationship to the disability. Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1 (Alaska 1985). This rule combined with the presumption of compensability set forth in AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984) (Rabinowitz J. concurring) . The Board has to make two determinations regarding the "preliminary link" and the presumption of the compensability under this rule; (1) Whether employment with the subsequent employer aggravated, accelerated, or combined with" a pre‑existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. See State v. Abbott, 498 P.2d 712, 727 (Alaska 1972).


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work‑related. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Services Company, 617 P.2d 755, 757 (Alaska 1980) There are two methods of overcoming the presumption of compensability; (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984).


If the subsequent employer successfully overcomes the presumption, then the employee must prove all elements of his case by a preponderance of the evidence. Burgess Construction Company v. Smallwood (Smallwood III), 698 P.2d 1206, 1210 (Alaska 1985).


We first consider the application of the last injurious exposure rule to Employee's training program with AMD. The initial issue to be apprised is whether Employee's claim against AMD is barred under AS 23.30,100.

I. AS 23.30.100

AS 23.30.100 requires that notice of an injury be given within 30 days. Under AS 23.30.100(d)(2) failure to provide this notice does not bar a claim "if the board excuses the failure on the ground that for some satisfactory reason notice could not be given." However, under AS 23.30.120(b), if failure to provide notice is excused under AS 23.30.100(d)(2) the presumption of compensability does not apply as the Employee bears the burden of proof on all elements of the claim. The purpose of providing notice of a claim "is to enable the employer to timely investigate the nature and the extent of the claimant's injury and to afford the employer the opportunity to extend prompt medical treatment to prevent or minimize resulting disability." State v. Moore, 706 P.2d 311, 312 (Alaska 1985); Morrison‑Knudsen Company v. Vereen, 414 P.2d 536, 538 (Alaska 1966).


In the present case no dispute exists that Employee failed to provide written notice of the May 8, 1987 incident within 30 days. Employee did not file his notice until, at the earliest, June 15, 1987. However, we do not believe that this failure should bar Employee's claim. We particular find that this failure should be excused under AS 23.30.100(d)(2).


First, Employee states that among other reasons, he did not immediately file a notice of injury because he did not know what was wrong. We find it reasonable that Employee was not able to immediately understand the seriousness of the May 8, 1987 incident. Employee had experienced various back symptoms since his initial injury on October 14, 1985. He tried to continue working on this training program following the May 8, 1987 incident and later filed a notice of injury after the significance of this incident had become clear.


Second, we believe Employee made at least some efforts to file this notice within 30 days. Employee contacted Dr. Voke, Ms. Wilkerson and Mr. Head concerning this incident within this 30‑day period. Mr. Head reported that Employee was informed by Ms. Wilkerson to file an accident report and that Mr. Read contacted Ms. Wilkerson on June 6, 1987 to secure a notice of injury form. However, Employee entered the hospital on June 8, 1987 and the form was not filed until June 15, 1987.


Third, we do not believe that AMD was sufficiently prejudant by Employee's filing of his notice of injury eight days late. Mr. Thomas testified that AMD had quite a few lawn mowers in the shop and that things were quite busy in May 1987. Ms. Ryan confirms that there were quite a few lawn mowers in the shop. Notwithstanding this testimony AMD argues that it was prejudiced by not receiving prompt notice of Employee's May 8, 1987 injury because it could not determine among other things, whether Employee had worked on a lawn mower on May 8, 1987 and had stated that he was going home early because he felt bad. (AMD's Hearing Brief, at 26). We are not persuaded that these issues constitute sufficient, if any, prejudice to AMD such that Employee's claim should be barred. We do, however, note that under AS 23.30.120(b) Employee's failure to provide notice within 30 days shifts the burden of proof of all elements of his claim to Employee.

II. COURSE AND SCOPE/LAST INJURIOUS EXPOSURE

We must next determine whether Employee presented sufficient evidence to support his claim that he suffered an injury while working for AMD on May 8, 1987. If the answer to this question is yes, we must also determine whether this injury aggravated, accelerated or combined with Employee's pre‑existing condition such that it was substantial factor in bringing about his subsequent disability.


We believe that the answer to both of these questions is yes. First, we believe that the weight of the evidence supports a conclusion that Employee suffered an injury while working for AMD on May 8, 1987. Employee has repeatedly testified concerning this accident. He telephoned Mr. Head on May 8, 1987 and stated that he was having increased pain from the rapid pace of work at AMD. He informed Dr. Voke on May 22, 1987 of doing something on the job involving twisting, lifting and sharp pain. On June 3, 1987 Employee reported to Mr. Head that he was having increased pain in his low back as a result of his training program. On June 5, 1987 Dr. Voke reported that Employee complained of severe discomfort relating to an injury on the job. On June 8, 1987 Dr. Voke reported that Employee had been admitted to the hospital with severe lumbosacral pain which Employee associated with the lifting of an engine on his training program. On June 15, 1987 Employee signed a notice of injury reflecting this accident. Employee has consistently testified that the accident occurred. Dr. Voke has found Employee to be a good historian and an honest person. We also find Employee to be credible.


AMD has failed to present substantial evidence to overcome Employee's testimony concerning this incident. AMD tried to discredit Employee by asserting that his testimony has been inaccurate on various secondary issues. AMD also presented testimony from Mr. Thomas and Ms. Ryan to try to establish that it is unlikely that Employee was alone on May 8, 1987 or would have attempted to lift a lawn mower by himself on that day.


We do not find that Employee's testimony has been discredited or that the testimony from Mr. Thomas or Ms. Ryan outweighs Employee's testimony concerning this accident. We therefore conclude that Employee did suffer an injury on May 8, 1987 during the course and scope of his training with AMD.


We also find that the weight of evidence supports a conclusion that this injury constituted an aggravation, acceleration or combination if Employee's pre‑existing condition which was substantial factor in bringing about a subsequent period of disability and Employee's second operation on November 10, 1987. We believe this conclusion is supported by the weight of the medical, physical therapist, and vocational rehabilitation records in this case, by Employee's testimony, Dr. Voke's testimony, and by at least a portion of Drs. Haldeman's, Horning's, and Lanzer's testimony.


No dispute exists that the January 23, 1986 surgery resulted in a failed fusion, or pseudoarthrosis. AMD argues that Employee's disability after May 8, 1987 and his second surgery on November 10, 1987 resulted from this failed fusion. We believe however, that the weight of the evidence supports a conclusion that Employee's condition had gradually stabilized or improved following his initial surgery and that the condition was substantially aggravated or accelerated by the May 8, 1987 incident resulting in a period of TTD and Employee's second surgery.


We believe that Employee's medical, physical therapist, and vocational rehabilitation reports support this conclusion. Following Employee's hospitalization in July 1986 Dr. Voke released Employee for a retraining process with certain restrictions. Dr. Voke felt that Employee was doing well. Employee's physical therapist felt Employee was improving. Employee's vocational rehabilitation counselor reported that Employee was motivated to enter a retraining program.


Employee began a retraining program as a small engine mechanic in November 1986. While Employee and his physical therapist reported at various times that Employee was sore he continued with this program. In January 1987 Dr. Voke recommended that Employee increase the number of hours he participated in the program. Dr. Voke stated that Employee was doing relatively well.


Employee's first training program terminated in January 1987. Mr. Head reported that following the termination of this program Employee tried to find alternative training. In March 1987 Dr. Voke recommended that Employee decrease the number of his physical therapy treatments and try to return to training five hours per day. In April 1987 Dr. Voke released Employee for participation in the AMD training program.


Employee began this program on April 21, 1987. On May 7, 1987 Employee's physical therapist reported that Employee was working eight and one‑half hours per day and standing most of the time. While Employee was sore, he liked the program.


Employee attempted to continue with this program following his May 8, 1987 injury. He was, however, unable to work because of on‑going pain. on June 8, 1987 he entered the hospital. Employee was released from the hospital on June 15, 1987. He was unable to continue with the training program because of bad pain. Dr. Voke subsequently reported that Employee was in pain and unable to perform. Employee's physical therapist also reported that Employee had sharp pain. Mr. Head closed his file on August 14, 1987 Employee's physical therapy treatments were terminated in October of 1987. Employee had a second operation on November 10, 1987.


Employee's testimony also supports this conclusion. He stated that his condition was fairly good from October of 1986 through May 1987, became substantially worse after the May 8, 1987 injury and improved following his second operation.


Dr. Voke's testimony also supports this conclusion. While Dr. Voke initially felt that the May 1987 incident was simply an aggravation of Employee's pre‑existing condition, he later concluded that this incident was a second or new injury or an aggravation which brought up the need for a second surgery. Dr. Voke feels that before May 8, 1987 he was able to help Employee in a positive manner including placing him in a retraining process. However, following the May 8, 1987 incident the course of events was different. Dr. Voke was unable to assist Employee as he had done previously and a second surgery became necessary.


We believe this conclusion is also supported, at least in part, from testimony by Drs. Haldeman, Horning, and Lanzer. These physicians believe that Employee suffered some sort of aggravation or exacerbation of his pre‑exiting pseudoarthrosis on May 8, 1987. They also believe that it is possible for trauma to aggravate, effect or cause pseudoarthrosis to become more symptomatic. Finally, they all believe that an individual with pseudoarthrosis may or may not need a second operation. We find that this testimony, along with the above, supports a conclusion that Employee suffered a substantial aggravation on May 8, 1987 which resulted in a subsequent period of disability and the second surgery. In particular, be believe this testimony corroborates the above evidence that Employee suffered at least some type of an aggravation on May 8, 1987, that this aggravation could have caused his pseudoarthrosis to become more symptomatic and that Employee might not have needed his second surgery if the May 8, 1987 incident had not occurred.


In so concluding, we recognize that these physicians have also affirmatively stated that they do not believe that Employee's May 8, 1987 injury aggravated his pre‑existing condition to the extent that it was a substantial factor in his November 10, 1987 surgery. They generally believe that this surgery was inevitable notwithstanding the May 8, 1987 incident. We do not believe, however, that this testimony outweighs the evidence set forth above including that from Employee, Dr. Voke, the physical therapist and Mr. Head.


First, we note that neither Dr. Haldeman nor Dr. Horning are orthopedic surgeons and, in fact, do not perform operations of any sort. Further, Dr. Haldeman saw Employee on only one occasion for one‑half hour on March 31, 1988, Dr. Horning saw Employee twice on May 31, 1988 with Dr. Haldeman and in September 1987. These very limited contacts contrast with Dr. Voke's extensive involvement and treatment of Employee from January 1986 to the present.


Second, while Drs. Haldeman and Horning reviewed some records before providing their opinions in this case they did not review Dr. Voke's depositions which provided some important details concerning his opinion. They particularly were not aware that Employee had complained to Dr. Voke on May 22, 1987 of an incident of twisting and sharp pain which occurred on the job, as reflected on a handwritten note prepared by Dr. Voke. Instead, they reviewed, and found significant, Dr. Voke's type-written report of May 22, 1987 which did not include a complaint about a work‑related incident. They both felt that had a significant aggravation occurred on May 8, 1987 it would have been reflected on Dr. Voke's May 22, 1987 report.


Third, we note some confusion, if not contradiction, between Dr. Horning's September 1987 opinion and his March 1988 opinions. In September 1987 Dr. Horning appears to have concluded that Employee suffered a new injury on May 8, 1987. However, in March 1988 he didn't find the incident to be even a significant aggravation.


Fourth, Dr. Lanzer, has been a board certified orthopedic surgeon only since July 1986. He never saw Employee. He reached his opinions in this case based solely on available records. This conflicts with Dr. Voke's opinions based on his approximate 23 years of experience as an orthopedic surgeon and his extensive involvement with Employee from January 1986 to the present.


We simply do not find that these physicians' opinions outweigh the evidence discussed above supporting the fact that Employee did suffer a substantial aggravation. We therefore conclude that AMD is responsible for the payment of appropriate workers' compensation benefits, relating to the May 8, 1987 aggravation, through Employee's subsequent period of disability including his second surgery on November 10, 1987. In so concluding, we find that under the last injurious exposure rule Frontier is not responsible for the payment of these benefits.

III. LENGTH OF DISABILITY

We next consider the length of time AMD is responsible to pay compensation benefits to Employee. No dispute exists that Employee was unable to return to work through his second surgery on November 10, 1987. On January 11, 1988 Dr. Voke reported that Employee could return to work by March 1, 1988 under the same work restrictions which had existed before the May 8, 1987 aggravation. Dr. Voke testified in his April 25, 1988 deposition that Employee had returned to his pre‑May 8, 1987 status. Employee testified that as early as January 1988 he felt capable of returning to work and began looking for an alternative training program. Dr. Haldeman testified in his April 19, 1988 deposition that Employee's work restrictions were the same as those which existed before the May 8, 1987 aggravation. Dr. Horning testified that as of March 31, 1988 Employee could lift up to 35 pounds and was getting close to his pre‑second injury status. Finally, Dr. Lanzer testified that by at least April 22, 1988 Employee was better off than he had been before May 8, 1987.


Given this evidence, we believe that at least by March 1, 1988 Employee had returned to his pre‑May 8, 1987 status. AMD is therefore responsible for the payment of all workers' compensation benefits to which Employee is entitled, related to the May 8, 1987 aggravation, through March 1, 1988.

IV. COMPENSATION RATE ADJUSTMENT

AMD argues, under AS 23.30.220(a)(2) that Employee should be paid compensation benefits by AMD based on Employee's $4.00 per hour pay scale while working on this training program. We believe AMD's argument is without merit.


Employee was in a training program at the time he was injured on May 8, 1987. The determination of his spendable weekly wages is therefore calculated under AS 23.30.220(a)(3) rather than AS 23.30.220(a)(2). Under AS 23.30.220(a)(3) if an Employee, when injured, is a trainee "whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee."


In this case the testimony presented reflects that if Employee had completed his training program as a small engine repair mechanic he could have earned up to $840.00 per week. This conclusion is supported by the Employee's testimony and is confirmed by Crawford's December 1987 labor market survey. The rate at which Employee has been paid compensation to date by AMD is based on his historical gross weekly earnings of $760.75 per week. If anything, Employee may therefore be entitled to an upward adjustment of his compensation rate. This issue has not been presented to us. In any event, we deny AMD's motion for a decrease in Employee's compensation rate under AS 23.30.220(a)(2).

V. QUASI‑COURSE ACTIVITY

AMD next argued that it is not responsible for the payment of benefits to Employee because Employee was involved in a quasi course of activity with Frontier, that is, a job training program at the time he was injured on May 8, 1987. AMD therefore argues that Employee was not medically or vocationally stationary, that the second injury was a natural consequence of the first injury and that the last injurious exposure rule does not apply. We believe this arguments is without merit.


Employee's training program with AMD was approved by the Rehabilitation Administrator on April 23, 1987 under AS 23.30.045(c). Under this statute when a rehabilitation plan has been approved the State specifically assumes responsibility for payment of all compensation benefits under AS 23.30.045(a). We believe that this statute clearly dictates that the State is responsible for payment of all benefits which may arise as a result of an injury occurring during an approved vocational rehabilitation program. We do not believe that a prior employer retains responsibility for the payment of these benefits during an approved vocational rehabilitation program notwithstanding the fact that the Employee may not be medically or vocationally stable. The statute specifically attaches responsibility for the payment of these benefits onto the State. The State cannot agree to assume this responsibility and then, following an injury, assert that, it is not responsible for these benefits. We believe, in this case, that this statute supersedes any arguable claim which AMD may have under it's quasi‑course of activity theory.

VI. MEDICALS

Employee claims that he is entitled to reimbursement for medical expenses incurred in seeing Dr. Wrigley, in receiving a September 1987 CT scan and for further physical therapy treatments, AMD raised no specific objection to the payment of these medicals expenses beyond the general arguments set forth above. We therefore find that AMD shall reimburse Employee for medical expenses incurred as a result of Dr. Wrigley's evaluation and as a result of the September 19, 1987 CT scan. We do not find that a sufficient basis exists at present for us to order AMD or Frontier to pay for additional physical therapy treatments. We direct the parties to attempt to resolve this issue on their own and retain jurisdiction if the parties cannot agree.

VII. ACTUAL COSTS AND ATTORNEY FEES

Employee claims he is entitled to reimbursement of $2,516.15 in costs, $1,148 in legal assistant fees (at $80.00 per hour) and $4,250 in actual attorney's fees (at $125.00 per hour) incurred pursuant to the litigation of this matter, The only objection raised by AMD to the payment of these costs and fees, beyond the general arguments discussed above, is a claim against payment of fees associated with Dr. Voke's second deposition.


We believe that a sufficient basis exists in this case to award Employee all claimed costs and attorney's fees with the exception of costs claimed for legal assistant fees at $80.00 per hour. In reviewing sums charged for legal assistant fees we find that a large portion of these fees relate to little more than clerical type work including review of various documents. We therefore, find that a charge of $80.00 per hour for these services is excessive and instead award these fees at a rate of $50.00 per hour. We award all other claimed costs and fees given the nature, length and complexity of the services performed. We particularly find that AMD raised a wide variety of claims and arguments in this case which necessitated extensive services to be provided. We therefore find that AMD shall pay Employee $7,527.65 in costs and actual attorney's fees.

ORDER

1. AMD shall pay all compensation benefits to which Employee is entitled, relating to Employee's May 8, 1987 aggravation, through March 1, 1988.


2. AMD's motion for an adjustment in Employee's compensation rate is denied and dismissed.


3. AMD shall pay Employee medical expenses as set forth in

this Decision and order.


4. AMD shall pay Employee costs and actual attorney's fees of $7,527.65.


Dated at Anchorage, Alaska, this 10th day of June 1988.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Thatcher R Beebe
Thatcher R. Beebe, Designated Chairman

/s/ John H. Creed
John Creed, Member

/s/ Donald R Scott
Donald R. Scott, Member

TRB/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Grayland Short, employee/applicant; v. Alaska Mining and Diving Supply/State of Alaska, AS 23.30.045 Fund, employer; and Frontier Drywall Supply, Inc., employer; and Alaska National insurance Company, insurer/ defendants; Case Nos. 711630/530795; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of June, 1988.
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