ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

HAROLD E. WILSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 716981



)
AWCB Decision No. 88-0161


v.
)



)
Filed with AWCB Anchorage

PENINSULA AIRWAYS, INC.,
)
June 14, 1988



)


Employer,
)



)


and
)



)

NORTH RIVER INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, vocational rehabilitation, medical benefits, interest, attorney's fees, and legal costs in Anchorage, Alaska on May 13, 1988. Attorney Chancy Croft represented the applicant employee, and attorney Shelby Nuenke‑Davison represented the defendant employer and insurer. The record was complete upon the receipt of the deposition of David Fryer, M.D., on May 16, 1988, and closed when we next met, May 18, 1988.

ISSUES

1. Did the employee's injury arise out of his employment?

2. Is the employee entitled to TTD benefits under AS 23.30.185 from August 14, 1987 through November 23, 1987?

3. Is the employee entitled to an eligibility evaluation for vocational rehabilitation under AS 23.30.041(c)?

4. Is the employee entitled to medical benefits under AS 23.30.095(a)?

5. Is the employee entitled to interest on withheld benefits?

6. Is the employee entitled to attorney's fees and costs under AS 23.30.145(a)?

SUMMARY OF THE EVIDENCE


The employee suffered a seizure and loss of consciousness on August 13, 1987 while piloting a small, unpressurized commercial passenger plane for the employer on a routine flight from Dutch Harbor to Atka at about 10,000 feet. Passengers took over the plane for the ten to fifteen minutes it took to rouse the employee. The employee then took over the aircraft and flew it safely to a landing. As a result of the seizure, the Federal Aviation Administration permanently revoked the employee's commercial pilot license in accordance with its regulations. A report of injury was filed, and the employer controverted the claim on August 26, 1987.


The employee was 48, had ten years' experience as a commercial pilot, had flown this route for four years, and had never previously suffered a seizure. The employee testified that due to the work load he had worked through the day without any food since an early morning breakfast, and that he had consumed no fluids for four or five hours before the flight, a common practice to avoid the need for urination.


The employee was examined by a number of physicians, restricted from work, place on an anti‑seizure medication, and subjected to numerous tests. These included an MRI, which failed to find any brain lesions, and a negative hypoglycerin test. The only positive finding on any test was some slight irregularity in an electroencephalogram, which was not clearly indicative of any particular condition. The employee was released from work restrictions by Kenneth Pervier, M.D., on November 23, 1987. He has suffered no recurrence.


In his deposition the employee's primary treating physician, David Fryer, M.D., a neurologist of the Virginia Mason Clinic, testified that in the face of the lack of objective findings, he considered the incident to have been caused by hypoxia, a lack of Oxygen. (Fryer Dep. p. 38.) The physician relied upon most heavily by the employer in its argument, a neuropsychiatrist named John Hanley, M.D., testified in his deposition that he believed the incident to have been caused by a brain lesion, the most typical cause of seizure onset later in life. (Hanley Dep. p. 26.) He attributes the lack of objective findings of a tumorous lesion to the use of an insufficiently powerful M.R.I. test. (Id. at 19‑20.) If it is not a lesion, Dr. Hanley believes the seizure was caused by hypoglycemia from the employee's food deprivation. (Id. at 20.) If not hypoglycemia, he feels it was idiopathic, that is, of unknown cause. (Id. at 18, 22.) Dr. Hanley does not believe it was caused by a lack of atmospheric oxygen because hypoxia is very rare at that altitude. (Id. at 19, 24, 45.)


The employee had an excellent work record and previous mechanical maintenance experience. He was rehired by this employer as an aircraft mechanic in early December 1987, though at a significantly lower rate of pay.


The employee argues that there is no evidence of a brain lesion, that both hypoxia and hypoglycemia would be work‑related, and that an idiopathic seizure should be covered by the statutory presumption of compensability. The employer argues that there is not enough evidence to support a diagnosis of hypoxia, that hypoglycemia resulted from the employee's diet and not work conditions, and that the most likely cause, a lesion, is completely unrelated to work. The employer also argues that an idiopathic seizure cannot be regarded as compensable since there are absolutely no facts to link the condition to the work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.
The Compensability of The Claim


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the symptoms. "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


The employee's "injury" in this case is the seizure, which he has fully documented. Dr. Fryer's opinion indicates that the employee's exposure to the rarified air at the altitude of his flight could have caused this seizure. We find sufficient evidence to establish a preliminary link, and we conclude that the presumption of compensability has attached.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P. 2d 209, 210 (Alaska 1966) The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. in Fireman's Fund American insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption‑ 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.


Although the employee in this case has undergone extensive examinations and testing, no significant objective findings concerning the nature or causation of the seizure have been made. The diagnosis of Dr. Fryer and Dr. Hanley are both based on assumption and conjecture, and we cannot find substantial affirmative evidence that the incident was caused by non‑work‑related conditions or causes. As we observed earlier, Dr. Fryer suggested hypoxia as the possible cause of the seizure, and Dr. Hanley suggested hypoglycemia as one of the possible causes. We find that both the oxygen starvation and food deprivation could have resulted from the nature of his work and work schedule. We must conclude that the employer has failed to eliminate all reasonable possibilities that the seizure was work‑related.


This is precisely the situation in which the presumption of AS 23.30.120(a) should apply. We conclude that the claim is compensable.


Even if we should find sufficient evidence to rebut the presumption of compensability, we find no affirmative, objective evidence of a brain lesion. We would find substantial evidence supporting hypoxia in the obvious partial oxygen deprivation at that altitude, and supporting hypoglycemia in the employee's work‑related fasting. By the preponderance of the evidence we would find the employee's vocational disability to have arisen from his employment.

II. TTD Benefits


AS 23.30.185 provides:


COMPENSATION FOR TEMPORARY TOTAL DISABILITY. in case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.


AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." Although the Alaska Workers' Compensation Act does not define TTD, as a general rule, courts have held that a person is temporarily totally disabled while the injury heals and the employee is wholly unable to work because of the injury. See Bignell v. Wise Mechanical Contractors, 651 P.2d 1168, n. 12 (Alaska 1982); Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf and Pacific Co., 178 Md. 77, 12 A.2d 525, 529 (1940)).


The record reflects that the employee was under medical restriction from work as a result of his seizure from the time of the incident until he was released on November 23, 1987. We conclude that he is entitled to TTD benefits for that period.

III. Vocational Rehabilitation Eligibility


AS 23.30.041(c) provides:

If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall he performed by a qualified rehabilitation professional. If, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a full evaluation, the rehabilitation professional shall prepare a preliminary evaluation. A preliminary evaluation shall include the reasons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation. If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. The employer shall pay the reasonable costs of an evaluation under this subsection.


In as much as the employee is permanently barred from returning to his profession as a result of the seizure, and inasmuch as his subsequent work as a mechanic has entailed a substantial drop in income, we find it likely that the employee has suffered a permanent vocational disability. We conclude that the employee is eligible for vocational rehabilitation evaluation under AS 23.30.041(c).

IV. Medical Benefits


AS 23.30.095(a) provides, in part:

Medical examinations. (a) The employer shall furnish medical, surgical and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after disablement. it shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. . . .


AS 23.30.095(a) mandates medical benefits for two years following the injury giving rise to the claim or two years following the discovery of any work‑related latent condition. We have found this claim to be compensable, and we conclude that the employee is entitled to medical benefits related to his seizure as the process of diagnosis and treatment may require.

V. Interest


In Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid". The court's rationale is that the applicant has lost the use (hence, interest) on any money withheld, and should be compensated.


In accordance with the court's decision in Rawls, we award interest on the TTD benefits awarded to the employee by this decision.

VI. Attorney's Fees and Costs


AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claimant are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the hoard shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) if an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the 
claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


The applicant has retained an attorney and incurred costs in the successful prosecution of this claim, but has riot specified in what amount. We award him statutory minimum attorney's fees under subsection (a) on all compensation benefits received as a result of this decision and all reasonable costs incurred in the action under subsection (b).

ORDER

1. The employer shall pay the employee temporary total disability benefits under AS 23.30.185 from August 14, 1987 through November 23, 1987.

2. The employer shall provide the employee with a vocational rehabilitation evaluation in accord with AS 23.30.041(c).

3. The employer shall provide the employee with medical benefits related to the diagnosis and treatment of the medical condition giving rise to his seizure as provided in AS 23.30.095(a).

4. The employer shall pay the employee interest on the temporary total disability benefits awarded by this decision at the rate of 10.5 percent a year.

5. The employer shall pay the employee his reasonable legal costs and statutory minimum attorney's fees for all compensation awarded in this decision as provided in AS 23.30.145.


DATED at Anchorage, Alaska, this 14th day of June 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S. L. Walters, Designated Chairman

/s/John Creed
John Creed, Member

Board Member Donald R. Scott, Dissenting:


My analysis of the evidence leads me to conclude that Employee's condition did not arise in the course and scope of employment.


Under Veco, Inc. v. Wolfer, 693 P‑2d 865, 869‑70, 872 .Alaska 1985), the evidence to is

rebut the presumption must be viewed by itself. I find the testimony of John Hanley, M.D., affirmative evidence upon which a reasonable person might rely to conclude that Employee's condition is not work‑related. Viewed alone, I find Dr. Hanley's testimony sufficient to rebut the presumption of compensability. Accordingly, Employee must prove his claim by a preponderance of the evidence. Veco, 693 P.2d 870. I find he has not.


The majority relies upon the opinion of Employee's treating physician, David Fryer, M.D., to support its conclusion that the claim is compensable. However, Dr. Fryer did not have all of the facts when he reached his conclusion, and I find his opinion should be given less weight because of his lack of experience in treating a condition similar to Employee's.


Dr. Fryer testified that this is the first time he has treated or examined a pilot who had a seizure while flying. He did not have any of Employee's medical records at the time he reached his conclusions. (Id.). Most important is the fact that he did not have Employee's prior EEG. (Id. at 9). Fryer did an EEG which he read as normal, but unusual. (Fryer October 13, 1987 chart notes). Based on the unusual result in Employee's EEG, Dr. Fryer concluded that flying at 10,000 feet caused Employee to hyperventilate. This in turn produced the seizure and loss of consciousness. (Id.). Dr. Fryer never stated how he reached the conclusion that Employee had hyperventilated.


Dr. Hanley, on the other hand, has a great deal of experience in treating pilots, studying the effects of consciousness alteration and working with the results of EEGs. Dr. Hanley testified in his deposition:

Following that, I trained at the UCLA Neuropsychiatric Institute where I did a three‑year residency in neuropsychiatry with heavy emphasis on electroencephalography and the neurological aspects of neuropsychiatry.

In my senior year, I was awarded a fellowship by the National Institutes of Health, which I spent on brain research and the EEG . . . .

. . . .

Yes, during my EEG experience, I've been at times called upon to read EEGs on pilots who have been involved in episodes which raise questions of alterations of consciousness . . . . We designed the EEG monitoring apparatus for recording astronauts' state of consciousness during Sky Lab experiments. I was the leader of the team that designed the helmets and received the honor in the publications therefrom . . . .

. . . .

[W]e did do, and on a daily basis, read EEGs and sleep records of people suspected of having alterations of consciousness. Of course, fainting and epilepsy are prime considerations in those areas.

(Hanley dep. pp. 5 ‑ 7).


Unlike Dr. Fryer, Dr. Hanley had all of Employee's medical records available for review. In addition he contacted one of the witnesses to Employee's loss of consciousness episode. at 9). He also read all of the testimony and reports gathered during the investigation of this case. (Id.)


Dr. Hanley reviewed the EEG done by Janice Kastella, M.D., on August 17, 1987. Dr. Kastella reported: "Abnormal ERG because of frankly paroxysmal features during and after hyperventilation . . . although nonspecific this suggests an abnormality of the left hemisphere . . . . (Kastella August 17, 1987 report).


Dr. Hanley discussed Dr. Fryer's hyperventilation theory:

Now, you have to note something that is quite important with other contentions in this case with respect to hyperventilation. Normal people in his age group do not get those findings with hyperventilation. Something else has to be wrong for hyperventilation to produce that. It's not that hyperventilation alone. . . . I emphasize that because there's a contention in this case that hyperventilation leading to hypocapnia; that is to say, a lowered carbon dioxide tension, might have related in this seizure. You have to have something very wrong for a normal person to have a convulsion at 10,000 feet.

. . . .

In the aviation context, unconsciousness and seizures in air‑breathing pilots and passengers in unpressurized cabins, those events tend to take place between 18‑ and 21,000 feet.

. . . . 

You see, I don't know the basis for Dr. Fryer coming to the conclusion that a hyperventilation would produce a seizure at 10,000 feet. It could contribute to someone who is already epileptic or someone who has a brain tumor that is epileptic.

(Id. at 16 ‑ 19).


Dr. Hanley specifically considered the information to determine whether employee hyperventilated. Dr. Hanley testified:

Further, there's no clear prodromata associated that Mr. Wilson complains of with respect to hyperventilation; namely, no tingling or panicky feelings of the chest or what have you; and according to him,' he's flown at those altitudes of 10,000 feet 25 percent of the time without any ill effects whatsoever.

(Id. at 24).


There is the possibility that Employee had a preexisting condition, such as a brain tumor or lesion, which was aggravated by flying at 10,000 feet. However, in that case, Employee must prove that the aggravation was a substantial factor. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983). Again I dissent from the majority's opinion that Employee proved his employment was a substantial factor in aggravating the condition.


Dr. Hanley believes the employment is not a substantial factor in bringing about the seizure. Dr. Hanley testified: "I would say not a substantial factor, because people with brain tumors that are epileptogenic have seizures anytime, anywhere." (Id. at 26). Later in his deposition Dr. Hanley again discussed Dr. Fryer's opinion:

Well, I don't know how he arrived at that conclusion. I don't know how many people he's dealt with that have seizures just from hyperventilation that he is basing his experience on. I don't know how much experience he's had were [sic] the seizures electroencephalograph . . . . In our experience of more than 20 years now in hyperventilation, 48‑year‑old people do not produce those findings unless there's something else wrong with them, and in that case, it is the underlying problem, not the hyperventilation, ipso facto, that causes the problem. The hyperventilation brings it out, but you have to have something wrong with you to start with . . . .

(Id. at 27 ‑ 28).


Upon further questioning, Dr. Hanley testified:

Q. So, I guess, the question I'm asking is: Was there any evidence that he hyperventilated, and secondly, if he did, would that really have been a substantial factor in bringing about the seizure?

A. Number one, there's no evidence from Mr. Wilson that he hyperventilated. He said he felt hot and that it was a bit stuffy He cites none of the findings that accompany hyperventilation.

Q. And secondly ‑ ‑

A. And secondly, in terms of having a seizure at 10,000 feet in the unpressurized cabin, all those factors that we have before Us, it is the underlying factors that are substantial contributors and not any putated hyperventilation which we don't have any evidence occurred.

(Id. at 28 ‑ 29).


Dr. Hanley believes one cause of Employee's seizure could have been hypoglycemia. This could have occurred because Employee had a light breakfast about 6:30 a.m., skipped lunch, had a couple of cups of coffee and had nothing more before the incident occurred about 5:00 p.m. Under those conditions hypoglycemia "can certainly cause a fainting spell; and if a person cannot fall to the ground, then that fainting spell will end up in a convulsion." (Id. at 20).


If Employee's seizure resulted from his fasting, it is still not compensable. In Burgess Const. Co. v. Smallwood, 698 P. 2d 1206, 1211 (Alaska 1985), the court affirmed the board's conclusion that there is no work‑connection between a condition and a poor diet when the employee's has the freedom to choose his food and it is readily available.


I find from the testimony of Employee's supervisor and Employee that food was available on both stops during the flight route on the day of Employee's seizure. In addition, Employer provided $50.00 per them and permitted the pilots on that route to take a brown bag lunch. If the Employee chose not to eat and developed hypoglycemia which lead to the seizure, it has no relationship to his employment. Therefore, the seizure did not arise out of his work employment.


In conclusion, I find Employee failed to prove his claim by a preponderance of the evidence. I would deny all benefits.

/s/ Donald R Scott
Donald R. Scott, Member

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct: copy of the Decision and Order in the matter of Harold E. Wilson, employee v. Peninsula Airways, Inc., employer and North River Insurance, carrier; Case No. 716981, dated and filed in the office of the Alaska Workers' Compensation Board at Anchorage, Alaska this 14th day of June 1988.

Clerk
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