ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149
 Juneau, Alaska 99802

DAVID H. NELSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 101938



)
AWCB Decision No. 88-0172


v.
)



)
Filed with AWCB Anchorage

PINGO CORPORATION,
)
June 30, 1988



)


Employer,
)



)


and,
)



)

PACIFIC MARINE INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for benefits in Anchorage, Alaska on April 27, 1988. Employee was present and represented by attorney Michael Patterson, Employer was represented by attorney James Hutchins. The record remained open until May 6, 1988 so the parties could depose a witness and file written closing arguments. We closed the record on May 11, 1988 when we next met.

ISSUE

Did Employee sustain a compensable work‑related shoulder injury on April 27, 1981?

SUMMARY OF FACTS

Employee alleges that he suffered a chest, left arm, and shoulder injury as a result of an accident on April 27, 1981 while working for Employer on Alaska's North Slope.
 He testified he was handing a 50 to 70 pound hose to another worker up a ladder when the worker dropped it. Employee reached out with his left hand and grabbed the hose. As he caught the hose, he "heard like a piece of paper got ripped in half, and I didn't think anything about it, except all of a sudden my chest was hurting real bad, you know, I felt like I had bronchitis or something real bad." (Employee Dep. at 58). He explained that the whole left side of his chest felt like it was burning. (Id. at 60). He testified this burning began between 15 minutes and one hour after he caught the hose. He worked for another half hour or so and then went to a physician's assistant, Jerome Van Ben Coten.
 Employee testified he told Mr. Coten about the accident. However, Mr. Coten testified that if Employee had reported such an incident, Coten would have recorded it. (Coten Dep. at 10‑11, 25‑26, 28). Coten's report states Employee's "chest hurts on left side. Started today, like it was tensed up." (Coten April 27, 1981 report). Coten diagnosed resolving bronchitis (for which Employee was then receiving treatment) and costal syndrome which he stated is a strain or tear of the rib muscles. (Coten Dep. at 19). Coten figured the chest pain resulted from excessive coughing. (Id. at 8).


Employee did not notice any shoulder pain at this time.
 He testified was put on light duty for the remainder of the day. He testified that either the day of the incident or the next day he told James Steward, Employer's project manager, of the accident. (Employee Dep. at 93). Employee also testified that Steward gave him "workmen's comp. papers" and sent him home to Fairbanks. (Id. at 102) . However, Employee never filled out the papers. Mr. Steward has no recollection of such an injury or the specific reasons Employee left his job in April 1981.


Employee's chest problem resolved within the next two months. He did not seek additional medical care for his chest. During the summer of 1981, he worked as a firefighters a job he also performed in 1980 and 1982. Sometime during the 1981 fire fighting job, he noticed "a different pain," this time in his shoulder area. (Employee Dep. at 65). He particularly noticed this pain while lifting and carrying five‑gallon containers of water or anything else at should 


This left shoulder pain became more severe during the next two years. However, Employee did not seek medical attention for the pain during this period. He continued to work periodically. He was a stoker and cashier for Pay 'N Save store from approximately, September 1981 to December 1981. He again worked as a firefighter from April 1982 through October 1982, He testified that he worked 12 to 22‑hour days on his firefighting job.


Employee moved to Anchorage and worked for Cal Worthington Ford for one month in February 1983. He testified that during this job, his left shoulder was really bothering him, especially when he brushed snow off of car roots. (Employee Dep. at 44‑45). He then worked for Alaska Sales and Service from March 30, 1983 until October 7, 1983. (Hearing Exhibit 3). His primary duty was car washer. He testified that this job required "a lot of shoulder work" and consequently aggravated his shoulder. (Employee Dep. at 47). Employee further testified that he quit this last job because of the shoulder pain and because he was having marital problems. He has not worked since then.


Employee testified he did not have his shoulder examined until October 1985. He explained that although he was eligible for Indian Health Services, he did not go there for his shoulder pain because he did not respect them. He testified he wanted to see a specialist. He was examined by Robert Fu, M.D. on October 8, 1985.
 Dr. Fu diagnosed supraspinatous tendinitis of the left shoulder. (Fu February 19, 1986 letter).


Dr. Fu's October 8, 1985 chart notes State in part:

David Nelson is a 24 year old man who apparently does a lot of weight lifting. For about a year now he has had onset of shoulder discomfort, this occurring intermittently, it is aggravated when he is doing add jobs such as car washing.

He comes in today with the same problems on his left side and he has complained of crepitus over the shoulder.

He denies any prior surgeries or injuries.


Dr. Fu ordered an x‑ray and again examined Employee on October 9, 1985. Dr. Fu wrote:

David's x‑ray came back negative for any shoulder calcific tendinitis. Most likely this is secondary to his weight lifting. I again cautioned him concerning the position of his weight lifting and that he is going to aggravate his supraspinatus tendon if he continues doing so. I gave him an exercise program for the shoulder and had him try Anaprox 275 mg. on an intermittent basis if he gets more shoulder irritations.

(Fu October 9, 1985 chart notes).


Employee was next examined by George Gates, M.D., on December 26, 1985. Handwritten notes which precede Dr. Gates' typewritten narrative state in part: "no injury." Dr. Gates noted Employee indicated the left shoulder pain began "several months ago and has become progressively worse." (Gates December 26, 1 9 85 chart notes). Dr. Gates concluded:

It is my impression that the patient probably has a bicipital tendinitis and may even have a subluxing biceps tendon. I have suggested that he not be lifting heavy weights over his head and that he not be doing any bench presses in his weight workouts. That he can work with dumbells for the triceps and biceps and wrist flexors and extensors [Sic].

(Id.). Dr. Gates prescribed Clinoril to reduce the discomfort.


On February 19, 1986 Dr. Fu wrote a letter stating that continuous left shoulder movement or above shoulder activities would aggravate Employee's condition. Dr. Fu again (Examined Employee on April 30, 1986. Dr. Fu noted that Employee's "shoulders are continuing to bother him," that his condition is getting worse, and that his right shoulder is also affected. (Fu April 30, 1986 notes). Dr. Fu also noted Employee was "very muscular with no sensory or motor loss," and Employee's range of motion was till full. The doctor injected Employee's shoulder with cortisone and prescribed naprosyn and ice pack.


Subsequently, Employee went to the Alaska Native Medical Center (Center) in Anchorage and was diagnosed as having biceps tendinitis and chronic impingement syndrome of the left shoulder. William Pratt, M.D., staff orthopedist at the Center performed an anterior acromioplasty and biceps tenodesis on August 5, 1986.


In his discharge summary, Dr. Pratt indicated Employee stated he had left shoulder pain for about two years, that there was no specific injury to his shoulder, and that he was a laborer who had not worked for nearly one year. Employee was discharged on August 7, 1986 and sent to physical therapy.


On January 8, 1987 Employee was examined by Michael Armstrong, M.D. During this examination, the only one done by Dr. Armstrong, Employee asserts he finally realized that his left shoulder problem was related to his 1981 work injury. He testified that during Dr. Armstrong's examination, the doctor looked at the x‑ray of Employee's left shoulder and asked him if he ever hurt it before. Employee claims he then remembered the hose‑dropping incident because it was the only left side injury he remembers. He described this incident to Dr. Armstrong.


In his deposition, Dr. Armstrong re‑reviewed Employee's left shoulder x‑rays, and the medical reports of Drs. Fu, Gates and Pratt, Dr. Armstrong testified it was possible a single injury Could have required or caused Employee's shoulder problem, but "the most common situation would he repetitive mechanical, abnormal David If. Nelson v. Pingo Corporation mechanical stress on the tissues." (Armstrong Dep. at 15). He added that repetitive mechanical stress was the more likely cause. (Id.). The doctor stated that the thickened synovium in several locations suggested a chronic, ongoing process. (Id.). Dr. Armstrong believes that continued mechanical stress is a necessary component in bringing about Employee's condition. (Id. at 16) . The doctor indicated he would consider continual weight lifting a substantial factor in bringing about Employee's problem. (Id.). Noting that Employee had complained of problems in both his shoulders, Dr. Armstrong asserted that any strenuous or repetitive use of the upper extremities could cause the problem. (Id. at 21). Dr. Armstrong further added that if the 1981 incident was Employee's only injury, the doctor "could not imagine how that by itself would have caused what we saw in the operation of 1986." (Id. at 27).


After re-reviewing Employee's x‑rays, Dr. testified:

Q Could the repetitive mechanical stresses that you think are related to the tendinitis and the bursitis that were found in the operative report, could those kinds of stresses cause the changes you've seen in the X‑rays, Exhibits 8 and 9?

A I'm going to have to back off a little bit on the X‑rays, because I don't feel absolutely qualified to interpret those findings in the context of the question.

Q okay. Let me ask you one more question about the X‑rays, because you have indicated that it's possible that an injury, a single injury could have caused those changes. Am I correct or are you retracting that?

A I don't ‑‑ again, the more I look at those, the more I'm a little uncertain about truly what those X‑ray changes signify, and I think I would have to defer to possibly a radiologist, would have to a radiologist, you know, a physician that does nothing but read X‑rays and has specialized training in the reading of X‑rays, to give you all the verifications of what that finding on X‑ray might mean.

All I can say, again, is that there is abnormal, it shows some irregularity, roughening, and it's the type of thing that I would, in my medical mind, consider to he the result of more likely repetitive type of chronic, a chronic type of condition rather than an acute event that caused those X‑ray changes, and then nothing else happened afterwards.

That's the way I interpret it, but I'm just trying to be as honest as I can, that I would have to possibly defer to a radiologist on whether or not he could say those changes are the result of one injury only, one event, or are they more likely the result of a chronic and ongoing process that was related possibly to repetitive mechanical stress and strain of those tissues. The latter would be my position in looking at those films.

(Id. at 41‑42).


Employee acknowledged that he started lifting weights when he was 13 years old, and he received instruction on proper lifting techniques. in his deposition, he described his weight lifting:

Q. How about weight lifting, when did you last do that?

A Before '83 or it's been ‑‑ well, it's been like right after ‑‑ right after Pingo, right after firefighting. When I was working at Pay IN Save I went to weight lift for a little bit and I noticed I had a popping, grinding sensation in my arm. And it was the light weights that really bothered me, and heavy weights I could do a couple times, it didn't bother me. But the light weights, it was like it was grinding.

Q What kind of lifting would you do?

A I used to like body build and stuff, so I used to pump light weights a lot. And that’s when I noticed it was really bothering me in‑between my joints.

Q. Did you ever do any heavy weights?

A. Well, I’ve lifted them up to about tow hundred and something pounds, and I can only do like about‑‑I could do about a hundred and something with my right arm. But I can’t use my left arm anymore.

Q What could you do with your right arm at a hundred pounds, what exercise?

A Well, I could go on a bench, a universal bench and sit back and just use my arm, right. arm to lift like a hundred and some pounds. That's about how I have to do it now if I want to try to work out.

(Employee Dep. 17‑19).


Employee explained that he used to do "super sets," in which he would start with a light weight, usually 50 pounds, do five repetitions, and then add 10 pounds weight and do another five repetitions. He continued this process until he reached his maximum lifting weight which he estimated between 275 and 325 pounds. He then subtracted 10 pounds, and continued doing repetitions at decreasing weights until he again reached the 50 pound level.


At hearing, Employee testified he had not lifted weights on a serious basis since 1982 "or something like that." He also testified that after the 1981 firefighting season he lifted weights only "off and on," and no more than 100 pounds or so. However, he also stated that both Dr. Fu and Dr. Gates told him to stop lifting weights when they examined him in late 1985.


Employee's mother Marlene Carlo and his brother Jeffrey Nelson also testified at the hearing. Carlo testified Employee told her of his April 1981 accident when he returned from the North slope. However, she does not recall Employee complaining of shoulder pain until 1983.


Employee asserts his shoulder condition is related to his April 1981 hose‑grabbing incident. He argues that the statutory presumption of compensability applies to his claim, and that Employer has failed to produce substantial evidence to overcome the presumption.


Employer contends Employee is not a credible witness. Moreover, Employer maintains that no injury occurred in April 1981, and even if an injury occurred, it was not a substantial factor in Employee's current shoulder problem.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connections Id. "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑ related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Before we apply the presumption analysis, we must first determine Employee's credibility. AS 23.30.122. We find, after observing Employee at the hearing and after reviewing his deposition and hearing testimony along with the rest of the evidence, that Employee is a credible witness. However, we are troubled by Employee's vagueness and generally poor memory as to dates, including his injury date and his work history, In addition, we find there are unexplained inconsistencies regarding Employee's weight lifting hobby. Accordingly, we discount the weight we give Employee's testimony.


We next determine whether the Employee has established a preliminary link between his 1981 injury and his shoulder condition. We find that Employee has barely produced the threshold amount of evidence required to establish the link. The threshold evidence is Employee's testimony and especially Dr. Armstrong's testimony that it's possible Employee's 1981 injury may be related to his current condition.


However, we find Employer has produced substantial evidence in the record to overcome the statutory presumption. We support our finding primarily with Dr. Fu's opinion that Employee's injury was most likely secondary to his weight lifting, and Dr. Armstrong's opinion that repetitive mechanical stress such as weight lifting was more likely the cause of Employee's problem. We also find significant the testimony that Employee suffered no shoulder pain until midway through his firefighting job in 1981, and Employee's testimony that the pain began as a slight, dull ache and increased over time. We find Employee's weight‑lifting, which he continued to perform for at least a year after his 1981 injury, is the type of repetitive lifting and stress Dr. Armstrong asserts would be required to bring about Employee's problem. The reports of Drs. Fu, Gates, and Pratt suggest Employee was still lifting weights in 1985. In any event, we conclude Employer has produced substantial evidence to overcome the statutory presumption.


We must finally determine whether Employee has proved all the elements of his claim by a preponderance of the evidence. After carefully reviewing all the evidence, particularly the evidence mentioned above, we conclude Employee has failed to prove his claim. Accordingly, we deny and dismiss his claim for benefits based on his 1981 injury.

ORDER

Employee's claim for benefits based on his April 1981 injury is denied and dismissed.


Dated at Anchorage, Alaska, this 30 day of June, 1988

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torqenson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R Scott
Donald Scott, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on‑ the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David H. Nelson, employee/applicant; v. Pingo Corporation, employer; and Pacific Marine Insurance Company, insurer/defendants; Case No. 101938; dated and filed in the office of the Alaska Workers' Compensation  Board in Anchorage, Alaska, this 30 day of June, 1988

Clerk

SNO

� In his March 1987 Application for Adjustment of Claim Employee alleged he was injured on April 7, 1981. However, when the physician's assistant who treated Employee pointed out he treated Employee on April 27, and not April 7, 1981, Employee changed the date. (See Jerome Van Ben Coten Dep. at 16).





� Mr. Coten was deposed On April 13, 1988.


� Mr. Coten indicated he would have recorded arm or other pain if Employee had complained of it. (Coten Dep. at 31).


� Mr. Steward's deposition was taken on April 28, 1988. Employee's termination slip, dated 5�3�81 indicates Employee quit because he was "physically sick." (Dodson Dep. Exhibit 2).


� Employee went to Dr. FU while he was eligible for Medicaid benefits. (Employee Dep. at 71�72).


� Jeffrey Nelson also worked for Employer on the North Slope in April 1981. Jeffrey Nelson worked the night shift while Employee worked the day shift. Mr. Nelson was vague about when he heard about Employee's injury.


� Employee also asserts that AS 23.30.105 bars Employee's claim. Because of our determination on the merits of Employee's claim, we have not decided this issue.





