ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

FRED A. NIELSEN,
)



)
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)
DECISION AND ORDER


Applicant,
)
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)
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v.
)
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ANCHORAGE DRYWALL,
)
June 30, 1988



)
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)



)


and
)



)

ARGONAUT INSURANCE COMPANY/
)

CRAWFORD AND COMPANY,
)



)


Insurer,
)


Defendants.
)



)


On June 15, 1988 we heard the parties' request for approval of an agreed settlement. Employee was present at this Anchorage hearing and was represented by attorney Jeff Parker. Defendants were represented by attorney Allan Olson. After the hearing, we informed the parties we would not decide this matter until we again reviewed the record. This matter was ready for decision on June 15, 1988.


Employee initially injured his right shoulder in 1983 while working for Employer. He subsequently alleged he re‑injured the shoulder in September 1986 while working for the State of Alaska in Sitka.


Settlement negotiations resulted in a board‑approved compromise and release on March 24, 1988 between Employee and the State. Employee received $5,000 in exchange for waiving all his rights to workers' compensation against the State for the alleged September 1986 injury. Under this approved agreement, Employee waived his right to future medical benefits under our workers' Compensation Act (Act).


Employee then agreed to settle his claim with Defendants for benefits based on the 1983 injury. If we approve this agreement, Employee would receive $10,626 in return for his relieving Defendants of any ‑responsibility for any benefits, present or future, which might be due under the Act. Like his compromise and release (C&R) with the State, Employee agreed to also waive his right to future medical benefits under the Act.


The parties allege that the agreed settlement is in Employee's best interest. Employee contends, among other things, that he has medical coverage through the Veteran's Administration and also Indian Health. He testified he was told by Robert Madsen, M.D., a shoulder specialist in Seattle, that Employee needs a second surgery on his shoulder. Defendant's primary argument is they believe they could show that under the last injurious exposure rule, the State would have been liable for Employee's claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employee for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


We first question whether we have the jurisdiction to approve the release of medical benefits when a claim comes under this chapter. Under the above statute we can approve the release of compensation, but that term has a distinct and separate definition from medical benefits. AS 23.30.265(8) and (20).


8 AAC 45.160 (a), (d), and (e) Provide:

(a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability. Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.

. . . .

(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved. Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.

(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests. In addition, lump‑sum settlements of board‑ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum settlement is in the employee's best interests.


Regarding settlements, Professor Larson recommends:

Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social‑protection character of the compensation system. if one thinks of a compensation claim as a private, personal, adversary money claim against the particular employer and his insurance carrier, one will go on to conclude, as [a] Kansas court did, that "workmen are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth." What this overlooks is that the entire compensation system has been set up and paid for, not by the parties, but by the public, The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief. To this end, the public has enacted into law a scale of benefits that will forestall such destitution. it follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden. The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.

. . . .

As against this, it is often argued that to permit compromise will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions; of liability can be established. But again it must be stressed that the objective of the legislation is not to see how much money can be transferred to workmen as a class; it is to ensure that those with truly compensable claims get full compensation. If there is doubt about  the compensability of the claim, the solution is not to send the claimant away half‑compensated; but to compensation Board decide the issue. This is the Boards job.
3 A. Larson, Workmen's Compensation Law Sections 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983) (emphasis added).


Concerning what should be included in a release, Professor Larson states:

This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum. After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does riot permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


In Broughman v. Anchorage Daily News, AWCB No. 880120 at 8 (May 12, 1988), we stated:

[W]hen the evidence available to us at the time we consider a proposed agreed settlement is equally balanced or preponderates in the employee's favor, we should not approve a settlement as in ‑the employee's best interest if it does not appear to adequately compensate the employee for the benefits due as a result of his injury. Judging the adequacy and best interests of an employee's request to release future medical benefits is especially difficult, particularly when we have no evidence from which we can determine what his future medical care might entail or cost.


Defendants contend that they could show that under our last injurious exposure rule, Employee's 1986 injury with the State aggravated his shoulder and was the substantial factor in bringing about his condition. However, in this case, we find the evidence currently in the record is at least equally balanced on the issue of compensability. Moreover, without more evidence of record, "we are unwilling to rely upon these representations to conclude that it is in Employee's best interest to waive medical care." Broughman AWCB No. 880120 at 9.


Employee testified that Dr. Madsen recommended a second surgery on his shoulder. The parties have not filed this medical information into the record. As noted, Employee contends the cost of this surgery and his future medical care can be provided by his Indian Health and Veteran's medical benefits. As we pointed out to the parties at hearing, we do not find Employee's eligibility for these medical benefits sufficient by itself to waive his future workers' compensation medical benefits.


Accordingly, we conclude it is not in Employee's best interests for us to approve the compromise and release as currently submitted.

ORDER

The parties' request for approval of the proposed agreed settlement is denied and dismissed.


Dated at Anchorage, Alaska, this 30th day of June 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R Scott
Donald R. Scott, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.

APPEAL PROCEDURES


A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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