ALASKA WORKERS' COMPENSATION 
P.O. Box 1149 Juneau, Alaska 99802

CARLOS A. DEJESUS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 802447



)
AWCB Decision No. 88-0175


v.
)



)
Filed with AWCB Fairbanks

PETER PAN SEAFOODS,
)
July 5, 1988



)


Employer,
)



)


and
)



)

TOKIO MARINE MANAGEMENT,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, medical costs, transportation costs and attorney fees on June 28, 1988. The employee was present and represented himself; the defendants were represented by attorneys Dennis Cook and Winnie Botha. The record closed at the end of the hearing.


The employee is a 29‑year‑old cannery worker who allegedly suffered a leg and groin injury while working for the employer. The injury occurred on or about February 14, 1988. No medical expert has been able to associate the employee's leg condition with his work. Accordingly, the threshold question we must decide is whether the employee's condition is work related.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


on June 3, 1988 the defendants had petitioned for dismissal of the employee's claim based on the lack of medical evidence to support the claim. The employee did not answer the petition but in our discretion‑on we chose to keep the record open through the instant hearing before deciding the defendants' petition. 8 AAC 45.050(c). Based on such conclusions below, the defendants petition is denied.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this Chapter is presented, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II) , the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of  the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was riot work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 104 6 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'Substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the preemption should be examined by itself." Id. At 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee testified that he regularly worked long hours at his job site with lunch breaks limited to a half‑hour‑ He said he thought he pulled a muscle in his groin when rushing to the lunch room during one of those breaks. He did not wish to report an injury because he would have to leave the job site at his own expense. He did not wish to go to a doctor because he would lose substantial earnings while away from the job site. After four days, however, his foreman observed that the employee had problems. He directed the employee to go to a doctor. The employee testified the foreman agreed to pay the employee's transportation and medical costs but they have not been paid. He was not able to produce any written documentation of this agreement.


The defendants argue that because no medical evidence links the employee's condition with his work, the presumption cannot attach. We disagree. Veco, 693 P.2d at 871. Based on the employee's testimony that he was injured at work, we find a preliminary link is established between the employee's groin and leg condition and his work, giving rise to a presumption of compensability. We also base this conclusion on the fact that the employee worked long hours at a remote job site and that he developed his condition while working at the remote site.


There is no evidence in the record to establish that the condition is not work‑related. On April 27, 1988 Michael T. Weber, a physician's assistant for orthopedist George A. Brown, M.D., wrote a letter to the defendants' attorney which reads in part as follows:

We never did determine a cause for Mr. Dejesus' pain. As you will see from our chart notes, we did extensive physical exams on the patient while he was here. we also ordered a Gallium scan to rule out soft tissue infection in this area. We also did blood work, which did not show an increase in his white blood count or abnormal hematocrit or hemoglobin.

We are not able to state that this is indeed related to his job, as we saw the patient a couple of weeks after the injury and could not correlate his complaints to any injury at that time.


Because the defendants have not produced any affirmative evidence the injury was not work‑related and have not eliminated all reasonable possibilities the injury was work‑related, we find the presumption of compensability has not been overcome. Wilson v. Peninsula Airways, Inc., AWCB No. 88      at p.4 (June 14, 1988). Even if the presumption has been overcome, we find the employee is a credible witness and that he would prove his claim by a preponderance of the evidence. Although he did not report a specific injury to Dr. Brown, he did mention that he was working 16 hour days at his job site. Accordingly, we conclude the employee; claim for workers' compensation benefits is compensable.


The employee was off work from February 18, 1988 through March 29, 1998 because of his leg and groin condition. Dr. Brown released him to regular work on March 29, 1988. Because we have found this claim compensable, we find the defendants shall pay TTD benefits covering the period of February 18, 1988 through March 29, 1988.


In addition, the employee requests reimbursement of transportation and medical costs incurred. AS 23.30.095 provides for payment of medical costs associated with treatment of a work‑related injury. Based on our conclusion that this claim is compensable, we find that the defendants shall pay the employee's medical costs incurred. Since the employee also incurred transportation costs while undergoing medical treatment, the defendants shall pay the employee's reasonable transportation costs. 8 AAC 45.084. We reserve jurisdiction to resolve any disputes that may arise as to specific amounts owed.


The prehearing summary also lists attorney fees as an issue. However, the employee chose not to retain the services of an attorney. Accordingly, we find that no attorney fees are owed and this claim is denied. AS 23.30.145.

ORDER

1. The defendants' June 3, 1988 petition for dismissal is denied and dismissed.

2. The defendants shall pay the employee temporary total disability benefits for the period of February 18, 1988 through March 29, 1988

3. The defendants shall reimburse the employee’s medical and related transportation costs incurred. We retain jurisdiction to resolve disputed amounts owed.

4. The employee's claim for attorney fees is denied and dismissed.


DATED at Fairbanks, Alaska, this 5th day of July 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/eh

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective where filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Carlos A. DeJesus, employee v. Peter Pan Seafoods, employer and Tokyo Marine Management, carrier; case No. 802447, dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 5th day of July 1988.
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