ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

ERMA PERRY,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 716900



)
AWCB Decision No. 88-0187


v.
)



)
Filed with AWCB Anchorage

AMERICAN IMPROVEMENT MATRIX,
)
July 20, 1988



)


Employer,
)



)


and
)

ALPAC/INA,

)



)


Insurer,
)


Defendants.
)



)


By stipulation of the parties, the only issue raised at our May 25, 1988 hearing was whether the employee's injury arose out of and in the course and scope of her employment. The employee was present and represented by attorney Michael J. Jensen. The defendants were represented by attorney Joyce E. Bamberger. The record closed at the conclusion of the hearing.

FACTUAL BACKGROUND

The employee is the executive director of American Improvement Matrix (AIM), a nonprofit corporation that provides youth employment placement services with an office in Wasilla, Alaska. (Perry dep. at 8, 11).


In her deposition taken on April 20, 1988 Mariam Pippel, the owner of Travel Services, testified that the employee 1) made reservations on June 11, 1987 to stay at the Stauffer Madison Hotel in Seattle for July 17, 18, & 19, 1987; 2) bought airline tickets on June 17, 1987 to fly from Anchorage to Seattle on July 17, 1987 and from Seattle to Anchorage on July 20, 1987; 3) bought airline tickets on July 11, 1987 to fly from Seattle to Houston on July 20, 1987 and from Houston to Seattle on August 10, 1987; 4) canceled her Seattle hotel reservations on July 16, 1987; 5) bought a one‑way airline ticket on July 16, 1987 to fly from Seattle to Houston; and 6)  bought an airline ticket on August 17, 1987 to fly from Houston to Seattle on August 17, 1987.


Perry testified at the hearing that she purchased the tickets to fly from Anchorage to Seattle on July 17, 1987 and return on July 20, 1987 so that she could attend a work‑related Light Force Enterprises (LFE) seminar. LFE is a company that trains persons to distribute its vitamin products. (Perry dep. at 44‑47). The meeting minutes of AIM's board of directors for July 7, 1987 reflect that AIM would pay the airfare for this trip.


Although there was a great deal of confusion on the employee's part as to the precise date, it appears that she received a telephone call on July 16, 1987, informing her that her father in Texas was ill and facing possible surgery. She testified that before leaving for Houston, Texas, she had to get the AIM's board of director's approval because she was needed in Alaska to work on some grant proposals. (Id. at 119‑20). Perry stated that AIM did not pay for her travel expenses to Texas although it did pay her salary while she was there. (Id. at 27‑29).


With regard to her plans when she boarded the airplane on July 17, 1987, Perry testified as follows:

Q. So when you got on the plane in Anchorage on July 17th, where did you intend to go?

A. Houston.

Q. And the reason you intended to go there to Houston was because your father was sick?

A. Right.

Q. And that became the purpose of your trip, then?

A. Yes.

Q. Was to take care of your father?

A. The change in the trip, the family emergency.

Q. Had you previously made plans to go to Houston?

A. No.

Q. And so you never got to attend the Life Force Enterprises seminar?

A. No.

(Id. at 122).


The employee stayed in Texas for six weeks helping her parents with business and medical concerns. (Id. at 35). While in Texas, the employee worked on some grant proposals for AIM and made several telephone calls to Anchorage and Juneau on its behalf. (Id. at 127‑28, 130, 135). Pamela King, chairperson for AIM's board of directors stated in a letter dated March 20, 1988 to the insurer's attorney stated:

"I, in my capacity of Chairperson, Accepted that this arrangement (trip to Texas) proposed by A.I.M.'s Ex. Director and agreed that she could administer A.I.M.'s program from Texas . . . It is my opinion, if Ms. Perry did not agree to continue to work as the Executive Director while in Texas, A.I.M.'s employment program WOULD NOT BE IN EXISTENCE TODAY!!"

She also testified that the work Perry did for AIM while in Texas did not need to be done there and that she went to Texas for personal reasons. (King dep. at 45‑46).


The employee testified at the hearing that on August 17, 1987, while in Seattle‑Tacoma Airport changing planes from Houston to Anchorage, she fell down some stairs and was injured. She stated that this flight was made for the purpose of getting a grant application finalized for submission to the Municipality before the deadline on August 19, 1987. Both she and King said that arrangements had, in fact, been made in advance to meet at the Anchorage airport to sign the final documents.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

As a general rule, employees who are injured off their employer's premises while they are going to and coming from work do not suffer compensable injuries. 1 A. Larson, the Law of Workmen's Compensation §15, at 4‑3 (1985) (Larson).


One exception to the general going and coming rule is the basic dual‑purpose rule. Larson summarizes this rule as follows:

When a trip serves both business and personal purposes, it is a personal trip if  the trip would have been made in spite of the failure or absence of the business purpose and would have been dropped in the event of failure of the private purpose, though the business errand remained undone. it is a business trip if a trip of this kind would have been made in spite of the failure or absence of the private purpose, because the service to be performed for the employer would have caused the journey to be made by someone even if it had not coincided with the employee's personal journey.

Larson S18.12 at 4‑253, 4‑266 to 4‑267; See also Anchorage Roofing Co. Inc. v. Gonzales, 507 P.2d 501, 504‑05 (Alaska 1973).


The employee contends that this dual‑purpose rule applies in her case because she did work for this employer while in Texas, which, according to King, was of importance to the employer, and was injured in route from Texas to Alaska to discuss AIM business with King on August 17, 1987. Based on these facts, Perry argues that the presumption of compensability AS 23.30.120(a)) attaches to her claim and the defendants have failed to overcome that presumption. We disagree for two reasons.


First, we do not find it appropriate to apply the presumption of compensability in this case because in resolving it we need not weigh the facts but only apply a rule of law to them.


According to Larson, as outlined above, and our court in Anchorage Roofing, the dual purpose rule only applies if the “services to be performed for the employer would have caused the journey to be made by someone even if it had not coincided with the employee's personal journey." While Perry did some work for her employer while in Texas, she has produced absolutely no evidence that would even suggest that she had any business reason to travel to Texas in the first place and that, if she had not gone to Texas, someone from AIM would have had to go to Texas to do the work she did for the employer. To have the dual‑purpose rule apply it is obvious that the employee must have had a business reason to travel as well as a personal reason. In this case a business reason for Perry to travel to Texas did not exist. The record clearly shows that when the employee boarded the airplane in Anchorage on July 17, 1987 she had abandoned any business purpose in flying to Seattle. Perry testified that when she left Anchorage on July 17, 1987, she intended to fly to Texas for the exclusive, personal reason of seeing her ill father. That she had abandoned her  Seattle business trip at that time is also demonstrated by the fact that on July 16, 1987 she canceled her hotel reservation in Seattle and purchased a airplane ticket to fly from Seattle to Houston. Based on these facts, we also disagree with Perry's contention that because she was bringing a grant proposal back to Anchorage for King to review she was injured doing business for AIM. Allowing the employee to do work while in Texas for personal reasons was for her convenience and not AIM's business. Even King testified that the employee went to Texas for personal reasons and the work she did in Texas did not need to be done there.


Second, even if it could be said that the presumption of compensability does apply in this case, we find that the defendants have overcome it and the employee has failed to prove all elements of her claim by a preponderance of the evidence.


To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work‑related. Veco Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985); Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978), The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen’ Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Company v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities that the injury was work‑related. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Veco, 693 P.2d at 869.


As noted previously, Perry testified that when she boarded the airplane in Anchorage on July 17, 1987, she had no intention of going to either Seattle or Houston on business for AIM; her only purpose was to visit her ill father in Texas. This intent is supported by the fact that on July 16, 1987 Perry canceled her Seattle hotel reservations and purchased an airline ticket to fly from Seattle to Houston. In addition, the employee, and not AIM, paid her travel expenses between Seattle and Houston and back. Finally, while King strongly feels that the employee did important work for AIM while being in Texas, she had to acknowledge that Perry went to Texas for personal, as opposed to business reasons, and that the work she did for AIM in Texas did not need to be done there. Based on these facts, we find that the employer has produced substantial evidence that the employee's injury was not work‑related; therefore, the presumption drops out.


When the employer produces substantial evidence that the injury was not work‑related and the presumption drops out, the employee must prove all the elements of his claim by a preponderance of the evidence. (Id. at 870). "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must  induce a belief in the mines of jurors that the asserted facts are  probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). Based on all of  the facts in this case as discussed above, we find that employee has not proven all the elements of her claim by a preponderance of the evidence.

ORDER

The employee's claim for workers' compensation benefits based on the injury she suffered on August 17, 1987 is denied and dismissed.

Dated at Anchorage, Alaska, this 20th day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

REM/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full , true and correct copy of the Decision and Order in the matter of Erma Perry, employee/applicant; v. American Improvement Matrix, employer; and ALPAC/INA, insurer/defendants; Case No. 716900; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of July 1988.

Ginny Lyman, Clerk

SNO

� AS 23.30.265(2) provides:


“arising out of and in the course of employment” includes employer�required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer�sanctioned activities at employer provided facilities; but excludes activities of a personal nature away from employer�provided facilities;


Since this definition appears to be directed toward recreation pursuits at remote sites, we find that it does not apply in this case. However, even if it did apply, the employee's claim would nevertheless be barred because excluded from coverage are activities of a personal nature away from employer�provided facilities." As will be discussed subsequently, Perry's travel to Texas and return were of a personal nature.








