ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska  99802

RANDALL J. REYNOLDS,
)



)


Employee,
)


Applicant,
)
DECISION AND ORDER



)
AWCB Case No. 406134


v.
)
AWCB Decision No. 88-0190



)

ARCO ALASKA, INC.,
)
Filed with AWCB Anchorage



)
July 21, 1988


Employer,
)



)


and
)



)

ALASKA PACIFIC ASSURANCE CO./
)

INA,

)



)


Insurer,
)


Defendants.
)



)


We heard this claim temporary total. disability (TTD) and permanent partial disability (PPD) benefits, medical costs, interest and attorney's fees on April 27, 1988 in Anchorage. Employee was present and represented by attorney Charles Coe. Employer was represented by attorney Tim McKeever. The record remained open for the taking of additional depositions, and then for written closing arguments. The record closed on May 25, 1988.

ISSUES


1. Is Employee's claim barred by untimely notice (AS 23.30.100), laches or estoppel?


2. Was Employee intoxicated when he injured his ankle? If so, was Employee's injury proximately caused by Employee's intoxication (AS 23,.30.235)?


3. If Employee's claim is compensable, what is his proper compensation rate, an d for what period was he disabled?


4. What is Employee's proper PPD impairment rating.

SUMMARY


It is undisputed that on March 24, 1984 Employee slipped and fell, fracturing his right ankle at Prudhoe Bay. Employee was attending a "job‑completion" party sponsored by Veco, Inc., the contractor on a construction project for which Employee was lead construction engineer.


Employee testified he arrived at the party at approximately 8:00 p.m., and he drank three or four beers during the next one and one half hours. At about 9:30 p.m. he went outside to "take a leak." As he returned to the building, he slipped on the ice and fell, suffering a spiral fracture of the right ankle.


Employee was evacuated to Anchorage the next day, and surgery was performed at Providence Hospital by Christopher Horton, M.D. Employee testified a pin was put into his injured ankle and he spent five days in the hospital. Employee estimated he was off work for four weeks. (Employee dep. at 54). Just before Employee’s return to work, Dr. Horton put a walking cast on Employee's right leg. (Id. at 54‑55).


Employee further testified that Employer allowed him to return to work wearing a cast although Employer has a policy against allowing employees in casts to work. Employee stated Employer waived this policy for him. (Id. at 53). Employee testified he worked four or five weeks to finish the end‑of‑job paperwork. (Id. at 53‑ 54). The job then ended, and Employee was laid off. (Id. at 81‑82).


Employee's walking cast was removed on June 1, 1984. Apparently on July 19, 1984 Dr. Horton attempted to remove the screw from Employee's leg. Employee testified that because tissue had grown across the head of the screw, outpatient surgery was scheduled for the next day (July 20). (Id. at 58). Employee further testified he was told to stay off the leg "for so many days." (Id.).


Employee did not work again until the fall of 1984 when he spent two and one half months as a construction supervisor for Veco. Subsequently, he again worked as a construction engineer for

Employer, from April 1, 1985 until February 1987. Since then, he has worked as a project manager for Brown and Root USA. He has also worked “off and on” at his Texas ranch since 1984. (Id. at 85).



Employee requests TTD benefits for the periods March 25,

1984 through April 24, 1984 and June 1, 1984 through September 4, 1984. in addition, Employee asks for PPD benefits based on his doctor's 20 percent impairment rating, medical costs, a compensation rate adjustment, interest on all benefits (including medical benefits), and statutory attorney's fees.


Employer contends that the entire claim is not compensable. it argues that Employee failed to file a notice of injury as required by AS 23.30.100. Moreover, Employer argues the claim is barred by laches and estoppel because Employee waited almost two years before filing his application for benefits.


In addition, Employer asserts Employee's injury did not occur in the course and scope of employment because Employee was injured after his normal working hours at a party he attended for personal and not work reasons. Employee asserts his attendance at the party was under the direction or control of Employer per AS 23.30.265(2). Alternatively, Employer contends Employee was intoxicated when he injured his ankle, and Employee's fracture was caused by his intoxication. AS 23.30.235.


Finally, provided the claim is found compensable, the parties disagree on the length of Employee's disability period, Employee's compensation rate, and the appropriate impairment rating for the injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. NOTICE


AS 23.30.100(a) provides: "Notice of an injury or death in respect to which compensation is payable under this chapter which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer." AS 23.30.100(b) and (c) require, among other things, written notice witch must be signed by the employee, delivered or sent to the b Card and the employer.


in this case, Employee never signed a written notice or sent it to the board. However, Employee's boss, A.E. Hartley, Sr. admitted he knew of the injury the day after it occurred. in addition Rex Hunter, then safety engineer for Employer, testified he knew within a short period of time after the accident occurred. Hunter further testified he attempted to get Employee to sign an Employer injury report indicating the injury was not job related. Hunter recollected that Employee stated he would not sign the form because Employee did riot deem the injury work‑related. However, Employee testified he would not sign the form because he thought the injury was work‑related.


AS 23.30.100(d)(1) states:

(d) Failure to file notice does not bar a claim under this Chapter:

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice.


We do not know why Employee would not sign a form if he agreed with its contents. We conclude Employee refused to sign the injury report because he felt the injury was work‑related. Moreover, we find Employee's claim is not barred. His supervisor knew of the accident, and we find no prejudice by Employee's failure to sign the injury report. AS 23.30.100(d)(1) Employer's request for dismissal under AS 23.30.100 is denied.

II. LACHES AND ESTOPPEL

Employer contends Employee's claims should be barred, under the equitable doctrines laches and estoppel, because he failed to file a claim for almost two years after his injury. The record shows Employee filed his claim for benefits on March 21, 1986, just three days short of two years from his injury date.


As we noted above, Employer knew of this injury immediately. Moreover, AS 23.30.105 allows an employee up to two years at a minimum after his injury to file a claim. We find Employee filed his claim less than two years after his injury. Furthermore, we will not apply these equitable doctrines to defeat a clear, unambiguous statutory right. Accordingly, Employer's request that we bar Employee's claim on laches and estoppel grounds is denied.

III. COURSE AND SCOPE


Employer next urges us to deny Employee's claim because his injury did not occur within the provisions of AS 23.30.265(2) which states:

“arising out of and in the course of employ merit" includes employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer‑sanctioned activities at employer‑provided facilities; but excludes activities of a personal nature away from employer‑provided facilities.


Employer asserts that Employee's injury occurred during a non‑job related party and was therefore personal in nature. Employee argues that his attendance at the Veco sponsored party should be

construed as an activity under the direction or control of Employer.


Employee testified he felt his attendance was related to his work. He felt it was a job duty to socialize with the Veco employees because he supervised them, and because he felt it essential to maintain a good relationship with Veco or any other contractor. He testified he needed to go to this job‑completion party to give the "hands" a pat on the back for a job well done. He admitted his supervisors never required him to attend these parties.


Employee's boss, A.E. Hartley, Sr. testified that lead construction engineers like Employee had decision‑making authority within guidelines. He testified that socializing was an option which he neither encouraged nor discouraged, but he would "assume" the engineers would make an appearance at a party. In addition, he testified he expected his construction engineers to do "everything appropriate to maintain a good project." He further testified that interaction between Employer and contractor "teams" was essential to the project. Hartley testified he had attended these parties in the past but did not deem attendance a part of his job.


We find, based on a preponderance of the evidence in this case, that Employee could conclude that his attendance at the Veco party was an activity performed at the direction of his boss, Hartley, and therefore Employer. We find Hartley gave the engineers considerable discretion to do what they deemed appropriate to get their job done. Accordingly, we conclude Employee's injury arose out of and in the course of his employment.

IV. INTOXICATION

Employer asserts that even if we find Employee's injury was work‑related, the claim is nonetheless barred because Employee's injury was proximately caused by Employee's intoxication. AS 23.30.235. However, we note that under AS 23.30.120(a)(3) there is a presumption the injury was not caused by Employee's intoxication.


Employer argues Employee was impaired as illustrated by his unreasonable act a relieving himself outside without putting his coat on. On this issue, we heard testimony from Employee, Charles Carney, then project manager for Veco, and Donald Rogers, M.D. Employee testified he probably ate dinner the night of his injury, but he does not remember when or what he ate. he stated he arrived at the party at approximately 8:00 p.m. and consumed either three or four beers between 8:00 p.m. and 9;30 p.m. when he fell. He also stated there were hors d'oeuvres served at the party, hut there was no testimony on whether he ate any. He testified that there was a restroom in a shop adjacent to the party building, but he chose to go outside to relieve himself. He asserted that it's not uncommon to go outside for a minute or two in the cold Prudhoe Bay weather which he described as clear and cold that night. Records from the U.S. Department of Commerce's National Weather Service at Deadhorse indicate that around the time of the accident the temperature at the Deadhorse airport was between minus 23  and 24  fahrenheit with a wind speed of between 11 and 12 knots. Employee testified he did not feel intoxicated.


Carney saw Employee immediately after the accident, and he assisted Employee go to Employee's room. Charles Carney testified Employee did not appear intoxicated. instead, Employee looked cold. Carney stated that a drunk person is "wobbly, eyes lookin' funny, tongue is thick, slurrin' words, and kind of  lost and lookin' or actin'." He added that it is not uncommon for people at Prudhoe Bay to go to the bathroom outside, even in cold weather. Hartley concurred.


Dr. Rogers disagreed. The doctor, who is a pathologist who works in forensics and toxicology, asserted it may be unreasonable to relieve oneself in such cold weather. Nevertheless, he added it may not be bad judgment if there is no other place to go.


Dr. Rogers further testified that assuming Employee chugged three or four beers shortly after he arrived at the party, his judgment could have been impaired at 9:30 p.m. when he fell. The doctor also testified most people don't appear intoxicated after drinking three or four beers. In addition, Dr. Rogers admitted that he did not know if Employee chugged his beers. Moreover, Dr. Rogers testified that food reduces the effect of alcohol on a person, and the magnitude of this effect depends on the time the food is eaten and the amount eaten. The mere passing of time also reduces alcohol's effect. The doctor did not know when or how much Employee ate. The doctor further added his opinion was speculative, and he did not know if employee fell because of impaired judgment.


In Beebe v. Nabors Alaska Drilling, AWCB No. 870039 at 3 (February 13, 1987), we held that for the purpose of AS 23.30.120(a)(3) and AS 23.30.235(2), "intoxication" means "a condition of being drunk, having the faculties impaired by alcohol." In this case we conclude Employer has not produced substantial evidence to rebut the presumption that Employee was not intoxicated. AS 23.30.120(a)(3). We find the evidence on intoxication speculative, and therefore insufficient, to draw such a conclusion. Accordingly, Employer's request that we deny Employee's claim on this basis is denied and dismissed.
 Since Employer has not asserted any other defenses, we conclude Employee's claim is compensable.

V. LENGTH OF DISABILITY PERIOD

We must next determine the extent of Employee's disability period. We have previously found that an employee bears the burden of proving whether he is disabled and the nature and extent of his disability. Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 (November 8, 1983).


Based on Employee's testimony, we find he was initially unable to return to his job until four weeks after his injury.
 Therefore, we find Employee was eligible for TTD benefits for the first four weeks following his injury.


Since Employee returned to work for approximately the next five weeks (until June 1, 1984), we find he was not disabled during this period. As noted, Employee requests TTD benefits from June 1, 1984 until September 4, 1984 when he again returned to work.


Employee testified he "supposed" one could perform his regular job on crutches, "Put it wouldn't be the best." Employee also mentioned a number of jobs, particularly one in Portland which was apparently available in June 1984. However, Employee did not work during the summer of 1984 and he indicated he could have worked in Portland had he not had this injury.


Employee further testified Dr. Horton removed Employee's walking cast on June 1, 1984. (Employee dep. at 55). After the cast removal, Employee still experienced pain for which he took aspirin. (Id.).


As noted, on July 20, 1984 the screw in Employee's leg was removed. Employee testified Dr. Horton tried but was unable to remove the screw the day before because tissue had grown across the head of the screw. After the screw's removal, Employee testified he had to stay off his foot for "so many days." (Id. at 58).


Based on the evidence in the record, especially the evidence above, we find Employee was able to perform his regular job between June 1, 1984 and September 4, 1984 except for one week between July 19, 1984 and July 26, 1984 when the screw was removed from Employee's leg. Employer shall pay Employee TTD benefits for this period in addition to the four‑week period mentioned above. Employee's request for TTD benefits for the remainder of the June 1, 1984 to September 4, 1984 period is denied and dismissed.

VI. COMPENSATION RATE

The parties dispute the appropriate compensation rate for Employee. We must determine this rate under AS 23.30.220 and related case law.


AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employees gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam. Alaska, AWCB No. 87‑0163 (July 24, 1987). See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650,


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "it is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework, First, we must compare the employee's historical wages as calculated under subsection 220 (a) (1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


We have searched the file and have been unable to locate Employee's earnings records for 1982, one of the two calendar years used to calculate gross weekly earnings under AS 23.30.220(a)(1). Without this basic information, we cannot determine the appropriate compensation rate. We will decide this issue when the parties have submitted evidence on Employee's 1982 earnings.

VII.
PERMANENT PARTIAL DISABILITY (PPD) BENEFITS

Employee requests scheduled PPD benefits under AS 23.30.190 for his ankle injury. These benefits are calculated using the appropriate amounts indicated in section 190, and on the proper permanent impairment rating as required by our regulation 8 AAC 45.122(a) which states:

Permanent impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent Impairment, second edition (1984), unless the permanent impairment cannot, in the provider's opinion, be determined under the AMA guides. If not determinable under the‑ AMA guides, then the impairment rating must be based on American Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments, first edition (1965), unless the impairment cannot be determined under the AAOS manual. If not determinable under the AAOS manual, then the permanent impairment must be based an generally accepted medical standards for determining impairment, and these standards must be specified in the report.


As this regulation indicates, AMA guides are required unless the provider determines a rating cannot be made under these guides. Employee's physician, Roy Lee, M.D., a Texas general practitioner used the Texas workers' compensation statutes to calculate his 20 percent rating. He testified he had a feeling this rating "would not be far off" the AMA rating although he admitted he had not recently reviewed the AMA guide. Employer's physician, Christopher Reynolds, M.D., a Texas orthopedic surgeon, applied the American Academy of orthopedic Surgeon's Guide to the evaluation of permanent physical impairment to arrive at a 6.4 or 6.5 percent permanent impairment. (Christopher Reynolds dep. at 13‑15).
 However, Dr. Reynolds never explained why the AMA guides could not be used to determine the rating. He hinted that he may have looked at the AMA Guides, but we find it unclear whether he specifically applied them here.


We see no reason why the AMA guides could not be used here. We conclude the ratings of both Dr. Lee and Dr. Reynolds are unacceptable. We retain jurisdiction to determine the PPD rating when the proper ratings, under 8 AAC 45.122(a) are submitted.

VII. ATTORNEY’S FEES, INTEREST AND MEDICAL EXPENSES

Although we have found Employee's claim compensable, we have not decided the amount of his TTD and PPD benefits. We believe it is premature to award attorney's fees and interest until we have decided these issues.


Employee also requests an award for medical expenses. We award medical expenses under AS 23.30.095. Employee shall submit unpaid medical bills to Employer who shall pay these. In addition, Employee shall submit past work‑related medical bills which he has paid out of pocket.

ORDER
1. Employee's claim for benefits based on his March 24, 1984 injury is compensable.

2. Employer shall pay medical expenses in accordance with this decision.

3. we retain jurisdiction to decide the proper TTD and PPD rates in this case. We will determine these issues when the required documentation is submitted.

4. We will determine the issues on attorney's fees and interest after we decide the TTD and PPD issues.


Dated at Anchorage, Alaska, this 21st day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Randall J. Reynolds, employee/applicant; v. Arco Alaska, Inc., employer; and Alaska Pacific Assurance Company/INA, insurer/defendants; Case No. 406134 , dated and filed in the office of the Alaska Workers' Compensation' Board in Anchorage, Alaska, this day of 1988.

Ginny Lyman,

Clerk

SNO

� On February 19, 1988 Employer filed a timely objection to Dr. Horton's reports and asserted its "right" to cross�examine the doctor. Employee did not dispute this objection. Although Employer's hearing brief included exhibits of Dr. Horton's reports and a related discussion, we do not find this constitutes a withdrawal of Employer's objection. Accordingly, Dr. Horton's medical reports were not considered in our decision.





� We assume Employer's primary argument is Employee's injury did not arise out of and in the course of his employment under AS 23.30.265(13).


Employee also contends that the statutory presumption of compensability applies to this issue. AS 23.30.120(a)(1). We do not believe it applies. However, our decision would remain the same even if we applied the presumption here.





� Because we have found Employee was not intoxicated, we need not determine the proximate cause issue under AS 23.30.235(2).





� As we have pointed out, we have not used the medical records of Employee's treating physician because of a timely objection by Employer under 8 AAC 45.120(f).





� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a) (1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220 (a) (2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.





� Dr. Reynolds quoted both 6.4 percent and 6.5 percent in his discussion on the rating.





� There was testimony that Employee's wife's medical insurance paid some of his bills. The amounts that this insurance company paid are not reimbursable to Employee.








