ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

LARRY C. VOLZ,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 409236



)
AWCB Decision No. 88-0191


v.
)



)
Filed with AWCB Anchorage

BUDGET GLASS,
)
July 21, 1988



)


Employer,
)



)


and
)



)

ROYAL INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim on June 22, 1988 in Anchorage. Defendants were represented by paralegal Darlene Norris, Employee, who is unrepresented, was not Present. However, under 8 AAC 45.070 we decided to go forward with the hearing.


Employee was a glazier for Employer. He injured his back on April 18, 1984 while lifting some glass.


Employee was examined the same day by Brad Summers, D.C. The doctor noted Employee complained of lower back pain and acute thoracic pain with associated neck involvement. Dr. Summers diagnosed "acute traumatic vertebral subluxation at cervical and lumbar spine." (Summers May 3, 1984 report).


Employee was treated with spinal manipulation by Dr. Summers on April 18, and Avery C. Martin, D.C., on April 23, 1984. Dr. Summers released Employee to work on April 18, 1984, the day of his injury, and he returned to work for Employer the next day. (Employee Dep. at 23). Employee testified he was put on light‑duty work until his back felt better. (Id.).


Employee continued to work for Employer. The next time he saw a doctor was on June 26, 1985 when he was examined by Harry Olson, M.D., after allegedly getting into an altercation with three police officers. (Id. at 24).


Employee's injuries included a back sprain. (Olson June 26, 1985 report). However, the reports do not mention back pain after July 3, 1985.


Employee next sought back treatment on June 3, 1986 this time from Dr. Martin. The doctor's June 16, 1986 physician's report indicates the doctor is unsure if Employee's condition is work‑related. In any event, Dr. Martin released Employee for his regular work. This is apparently the last time Employee received treatment from Dr. Martin.


At that time (June 1986) Employee was apparently not working. He quit: working for Employer in March 1986. Employee then worked as a refueller for Butler Aviation, from July 1986 to December 1986. (Id. at 8). Employee testified:

I left Butler Aviation because the hoses were getting too hard for me to lift, pain from my original injury was coming back and it hurt. They were an unsafe operation, they were treating people like it was a marine camp, and they didn't care about the people who worked for them. That's why I quit, they were unsafe.

(Dep. p. 12).


Employee never received time loss benefits for this claim. He filed an application for benefits on January 2, 1987. At a March 5, 1985 preheating he clarified that he was requesting temporary total disability (TTD) and permanent partial disability (PPD) benefits, medical costs, a compensation rate adjustment and transportation costs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Defendants first contend that Employee's claim should be barred under AS 23.30.105(a), which states:


AS 23.30.105(a) states:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


AS 23.30.095(a), relating to medical benefits, states in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period 'which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after disablement. it shall be additionally provided that, if continued treatment or care of both beyond the two year period is indicated, the injured employee has the right of review by the board, The board may authorize continued treatment or care or both as the process of recovery may require.


We have long held that AS 23.30.105(a) and AS 23.30.095 provide two different statutes of limitations one for time loss benefits and one for medical benefits. Thus, even though a claim for time loss benefits may be barred, we can still authorize continued medical care. Durgeloh v. Wien Consolidated Airlines, Inc., AWCB No. 81‑0178 (June 29, 1981); Stepovich v. H&S Earthmovers, AWCB No. 85‑0229 (August 1, 1985); James v. City of Fairbanks, AWCB No. 85‑0357 (December 13, 1985).


We believe this interpretation is justified by the wording of AS 23.30.105 which uses the phrase "right to compensation for disability . . ." versus the language of §095 which permits us to authorize medical care beyond two years after the date of injury. We believe this distinction is further justified by the separate definitions at AS 23.30.265(8) and (20) of the terms "compensation" and "medical and related benefits."


This interpretation is also consistent with Professor Larson's opinion at 2 A. Larson, Workmen's Compensation Law §61.00 at 10‑665 to 10‑666 (1984), that "unlimited medical benefits are economically the soundest benefit; that over the long term, they become the least expensive." Professor Larson also notes that in 44 states medical benefits are essentially unlimited as to duration and amount.

Of course, we have held that if an employee fails to pursue a claim for medical benefits, the doctrine of laches may bar the claim. McFadden v. National Mechanical, AWCB No. 85‑0266 (September 18, 1985); Vickers v. Ron the Wood Butcher. AWCB No. 84‑0005 (January 11, 1984). A Claim for medical benefits could also be barred by AS 23.30.110 (c) if the claim and controversion occurred after July 17, 1982 (the date s110(c) became law) an if the controversion is filed on a Board prescribed form. James, AWCB No. 85‑0357.


In this case, we find Employee completed a State workers' compensation accident report (Form 07‑6101) on May 18, 1984. However, Employee was treated by Dr. Summers for his back problem on April 18, 1984, the injury date. Dr. Summers' May 3, 1984 physician's report (summarizing the April 18 treatment) indicates the injury was work related and describes the accident. We find, based on this evidence and Employee's prompt reporting of his injury that Employee knew the relationship between his injury and his employment on April 18, 1984. Because Employee failed to file an application for benefits for over two years after this knowledge, his claim is denied and dismissed under AS 23.30.105(a).


Even if we decided Employee's claim notwithstanding the statute of limitations, we would still deny the claim. We would find he has not been disabled as defined by law.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." As 23.30,265(10). The Act provides for benefits at 80% of the employees, spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.


17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court: set out this same authority and then stated: "Our previous cases sires the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Based upon a preponderance of the evidence in this case, we would find Employee has not been disabled because of this injury, for any period since his injury. All the medical evidence indicates Employee's physicians released him for regular work, and they never restricted him from any activity. Accordingly, we would deny and dismiss Employee's claim.

ORDER

Employee's claim for benefits for his April 18, 1984 injury is denied and dismissed.


Dated at Anchorage, Alaska, this 21st day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Mark Torgerson, Designated Chairman

Mary A. Pierce, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Larry C. Volz, employee/applicant; v. Budget Glass, employer; and Royal insurance Company, insurer/defendants, case No. 409236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of 1988.

Clerk

SNO

� After a number of delays, this claim was finally set for hearing, initially on April 27, 1988. Employee appeared at that time, but we were forced to continue the hearing due to a crowded docket.





� If Employee believes we should modify this decision, he can file the proper petition and request a modification under AS 23.30.130.








