ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

DALE EARLYWINE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 102020



)
AWCB Decision No. 88-0198


v.
)



)
Filed with AWCB Anchorage

LUTAK CONSTRUCTION AND
)
July 29, 1988

STEVEDORING,
)



)


Employer,
)



)


and
)



)

THE HOME INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This claim for a compensation rate adjustment based upon fringe benefits and room and board, and attorney's fees, penalty and interest was submitted by the parties on briefs. After reopening the record twice to request additional information and clarification, we closed the record on July 7, 1988. Attorneys are Chancy Croft for Employee and Marilyn Kamm for Defendants.

ISSUES

1. Is Employee's claim barred by AS 23.30.105, laches or "retroactivity?"


2. Should the value of Employee's fringe benefits and per them be added to his wages?

SUMMARY


It is undisputed that Employee sustained a compensable injury on December 5, 1980. He received TTD benefits at the weekly rate of $618.78 from December 6, 1980 to August 7, 1983. Employee then returned to work but became disabled again on December 1, 1984. His TTD benefits resumed at that time.


On November 5, 1987 Employee filed an application for benefits requesting a compensation rate increase to reflect the value of his fringe benefits. He subsequently requested an adjustment to also reflect the value of room and board. Defendants dispute both requests.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Statute of Limitations, Laches, and Retroactivity

Defendants contend that AS 23.30.105 bars Employee's request for a compensation rate adjustment because he waited nearly seven years after his injury to request the adjustment. We disagree. AS 23.30.105 states in pertinent part: "[I]f payment of compensation has been made without an award on account of the injury or death, a claim may he filed within two years after the date of the last payment." Except for a 16‑month period in 1983 and 1984, Employee has received TTD benefits continuously since the date of his injury. Moreover, he has received benefits continuously since December 1984. Since he still gets benefits, the "two years after the date of the last payment" has not even begun. Therefore, we conclude AS 23.30.105 does not bar this claim.


We also deny Defendant's laches argument. we will not allow an equitable doctrine such as laches to defeat a clear, unambiguous statutory right.


Defendants further contend we should deny Employee's present request because it would be unfair to Defendants to apply the Alaska Supreme Court's decision in Ragland v. Morrison‑ Knudsen Company, Inc. retroactively.
 In that case, the court construed the definition of wages in effect when Orval Ragland was injured on July 30, 1982. Ragland, 724 P.2d 519, 520 (Alaska 1986).


Defendants argue they would "bear the burden of unanticipated liability if Ragland applied to every claim where the date of injury occurred prior to the repeal of AS 23.30.265(20)."
 (Defendants Opposition Brief at 3). Defendants go on to contend we should limit the effect of Ragland similar to the limit our supreme court put on Providence Washington v. Grant, 693 P.2d 872 (Alaska 1985), by its decision in Suh v. Pingo, 736 P.2d 342 (Alaska 1987).


We reject both arguments proposed by Defendants. If Ragland were to apply only to injuries which occurred after AS 23.30.265(20) was amended, Orval Ragland would have lost his claim. Furthermore, we refuse to apply the limited retroactivity announced in Suh, a case which dealt with scheduled permanent partial disability benefits.


We Dote that the present rule of construction adopted by the Alaska Supreme Court for case law in civil matters is that retroactivity is the rule and prospectivity is the exception." Commercial Fisheries Entry Commission v. Byayuk, 684 P.2d 114, 117 (Alaska 1984). We find no reason to make an exception in this case.

II. Fringe Benefits

At the time of Employee's injury, AS 23.30.265(20) provided:

"wages" means the money rate at which the service rendered is recompensed under the contract of hiring in force at the time of the injury, and includes the reasonable value of board, rent, housing, lodging, or similar advantage received from the employer, and gratuities received in the course of employment from others than the employer.


The Alaska Supreme Court has held that the valve of fringe benefits, including pension, health and welfare, legal fund and trust benefits paid by the employer on behalf of the employee, are to be considered "wages" for the purpose of computing the employee's weekly compensation rate. Ragland v. Morrison‑Knudsen Co. Inc., 724 P.2d 519 (Alaska 1986).


After discussing and distinguishing the United States Supreme Court's case of Morrison‑ Knudsen Construction Co. v. Director, Office of Workers' Compensation Programs, 461 U.S. 624, (1983) (Hilyer) , which held that fringe benefits were not included in the definition of wages under a comparable federal statute, the court in Ragland at 522‑523 held:

[R]eadily identifiable and calculable values received by an employee should be included in his wage determination. Given the goal of workers' compensation laws to asst. compensation for actual loss [citation], and the policy of construing ambiguities in favor of the employee [citation] we conclude that the definition of wages should "include all items of compensation or advantage agreed upon in a contract of hiring which are measurable in money, whether in the form of cash or as an economic gain to the employee." [citation].


In Ragland, the court also noted that Mr. Ragland was vested but did not otherwise discuss the distinction between the benefits owed to vested versus non‑vested employees. However, we have consistently found it is too speculative to include union contributions in wages when the employee has not vested. See Barr v. Arctic Slope A.G.G.C. JV, AWCB No. 880042 (March 1, 1988); Gray v. Morrison‑Knudsen Co. Inc., AWCB No. 870212 (September 10, 1987); and Pulley v. Arctic Slope/Wright Schuchart, AWCB No. 870047 (February 25, 1987). We have further found that wages in AS 23.30.265(20) includes fringe benefits if the benefits wore vested at or before the time of an employee's injury. Rock v. Wilder Construction Co., AWCB No. 870292 (November 20, 1987) at 5.


In this case, we reopened the record initially to ask the parties to find out if Employee was a vested union member when he was injured. in response, Employee submitted a May 20, 1988 letter from Tracey Hand, Administrative Assistant with the Southern Alaska Carpenters Trust Funds. In the letter, Ms. Hand stated in part:

Please be advised that Mr. Dale Earlywine became a vested participant of the Alaska Carpenters Retirement Plan under the Reciprocal Provisions, as (a] result of his disabling injury sustained in December, 1980.

The effective date of Mr. Earlywine's disability retirement was July 1, 1981, as the disability must continue for at least 6 months to be considered established. Mr. Earlywine has been collecting monthly pension income payments since July 1, 1983, there has been no interruption in his monthly payments.


After reviewing this letter, we again reopened the record and asked the parties in a June 20, 1988 letter to find out for us the meaning of "vested reciprocal participant." Moreover, we told the parties we could not determine from the letter whether Employee had become a vested union member at or before the time of his 1980 injury. Neither party responded to our request.


Employee makes a two‑pronged argument to support his fringe benefits request. He first asserts that he was vested in his carpenter's union. However, he does not state when he believes he vested. He simply points to Tracey Hand's letters dated April 1, 1988 and May 20, 1988.


Secondly, Employee asserts that even if he were not vested, we should include the value of his fringe benefits in his compensation rate. He contends our previous decisions, requiring employees to be vested, are incorrect.


We find, based oh the evidence in the record, that it is unclear whether Employee was vested at or before the time of his injury. We find it is crucial to determine under which section of the relevant union contract Employee became vested. Was it a "disabling‑injury" provision or a "length‑of‑service" provision? We deny Employee's request to include fringe benefits in his wages until a preponderance of the evidence supports his claim that he was vested no later than the date he was injured and that he became vested under a length‑of‑service provision. That evidence is lacking at this time.


In addition, we reject Employee's assertion that our previous decisions are incorrect insofar as they distinguish vested from unvested employees in determining whether to include fringe benefits in wages. Employee did not provide persuasive argument why we should now overturn our long line of decisions on this issue. Accordingly, Employee's request that we include his fringe benefits in his wages is denied and dismissed.

III. Room and Board

As we have noted, the definition of "wages," in effect when Employee was injured, included "the reasonable value of board, rent, housing, lodging, or similar advantage received from the employer. . . .  AS 23.30.265(20).


Employee asks us to include in his wages the value of his per them received in 1978, the year used to calculate his TTD compensation rate. Employee alleges that in 1978 he received 40 weeks of per them at $350 per week.


Employee contends that all he needs to show, in order to establish a "prima facie case," is the reasonable value of room and board. (Employee May 20, 1988 Reply Brief at 3). Employee then suggests that having done this, he is aided by the statutory presumption (AS 23.30.120), and it is up to Employer to show why Employee "might not be entitled to the adjustment." (Id.) Employee disagrees with Employer's assertion that Employee must show his room and board privileges had measurable value and constitute real economic gain.


We have repeatedly ruled that board privileges would count toward the wage of an employee only to the degree that these privileges had measurable value to the employee over alternative sources of food. Gushalak v. Doyon Construction Co., AWCB NO. 850068 (March 15, 1985) King v. State of Alaska, Department of Natural Resources, AWCB No. 840412 (December 31, 1984); Hess v. Brinkerhoff Signal, AWCB No. 840073 (March 30, 1984). We also have ruled that the party seeking a wage adjustment for employer provided board has the burden of proof that an advantage existed and in what amount. Stites v. Northland Maintenance Co., AWCB No. 850113 (May 3, 1985). Gushalak, AWCB No. 850068 at 3, Furthermore, we have likewise found that Employees must show that the value of room constitutes a real economic gain before such value will be included in the employee's wages. Hess, AWCB No. 840073 at 4‑5.


Accordingly, we find that Employee has failed to show how his alleged per them constitutes an advantage or real economic gain. His request to include his per them in his wages is denied and dismissed.

IV. Penalty, Interest and Attorney's Fees

Since Employee has riot prevailed in his request to get a compensation rate adjustment, we find he is not entitled to a penalty, interest or attorney's fees. We therefore deny and dismiss these requests.

ORDER


1. Employer's request that we bar Employee's claim under AS 23.30.105, laches or retroactivity is denied and dismissed.


2. Employee's claim for a compensation rate adjustment, penalty, interest and attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska, this 29th day of July 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

DISSENT
Concurrence and Dissent of Member John Creed

I concur with the majority on the room and board issue. However, I dissent on the fringe benefits issue. As I stated previously in Rock, under a union agreement, fringe benefits are negotiated in lieu of wages and should therefore be considered wages for compensation rate purposes. Moreover, I find that the supreme court in Ragland made no distinction between vested and unvested benefits. The board should likewise make no such distinction. Vested or not, the facts are that Employee's union was contributing to trusts for Employee as part of his compensation. See Ragland 724 P.2d 511, 522. it is "harsh simply to ignore part 'Iran employee's earnings power" merely because he is not vested. Id.

/s/ John H. Creed
John H. Creed, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dale Earlywine, employee/applicant; v. Lutak Construction and Stevedoring, employer; and The Home Insurance Company, insurer/defendants, Case No. 102020; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of July , 1988.

Clerk

SNO

� Ragland v. Morrison�Knudsen Company, Inc., 724 P.2d 519 (Alaska 1986).


� AS 23.30.265(20) was amended by AS 23.30.265(15) and made effective January 1, 1984.





� Nonetheless, this general rule of retroactivity should it be construed as a conclusive presumption of retroactivity in the absence of a court declaration of prospectivity. Indeed, the court in Byayuk formulated a four�criteria anaylsis to determine whether a new rule should be apllied prospectively:


1) whether the holding either overrules prior law or decides an issue of first impression whose resolution was not foreshadowed 2) whether the purpose and intended effect of the new rule of law is best accomplished by a retroactive or a prospective application; 3) the extent of reasonable reliance upon the old rule of law; and 4) the effect on the administration of justice of a retroactive application of the new rule of law.


Id at 117.


Assuming Defendants met the threshold test, we believe it is clear that the purpose and intended effect of Ragland is best fulfilled by retroactive application. If not retroactive, Orval Ragland would have been the sole� beneficiary of the court's interpretation of the term "wage" in our Act. Regarding the third criterion, there was no earlier rule of law on the scope of the term "wages." Finally, we find it would be inequitable to apply Ragland prospectively when doing so would limit the application of the supreme court's first discussion of "wages" in AS 23.30.265(20) to Orval Ragland.








