ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

NORMAND LOBEK,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 527301



)
AWCB Decision No. 88-02021


v.
)



)
Filed with AWCB Anchorage

UNIVERSITY OF ALASKA,
)
July 29, 1988

(Self-Insured),

)



)


Employer,
)


Defendant.
)



)


We heard this claim for temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, medical expenses, vocational rehabilitation services, compensation rate adjustment and actual attorney fees and costs on July 6, 1988. The employee was not present, but was represented by attorney Charles Coe. The employer was represented by attorney Shelby L. Nuenke‑Davison. The record closed at the conclusion of the hearing.

BACKGROUND SUMMARY

The record reflects that on April 25, 1979, the employee saw Steven A. DeShaw, D.C., in Woodburn, Oregon with complaints of sharp pain in the lower right hip and right leg. Radiographic findings showed moderate hypertrophic spurring of the adjacent anterior body margins L2‑3‑4‑5 and anterior displacement of the coccyx. Lobek did not know what might have precipitated the pain. (Physician's report of April 25, 1979). Dr. DeShaw submitted a health insurance form to the Oregon Workers' Compensation Board on May 1, 1979, diagnosing the employee's condition as a non‑traumatic primary lumbo‑sacral displacement configuration with attendant sciatica to lower right extremity and muscular splinting. Dr. DeShaw's report of June 29, 1979, shows that Lobek received chiropractic adjustments twice a week for two months.


On August 10, 1979, Lobek submitted a notice of occupational injury to the Oregon Workers' Compensation Board for an alleged injury which took place on August 2, 1979, while working for Landus Corporation. He stated that after bending over for a long time floating a concrete floor, he collapsed with severe muscle spasms in the lower back when he tried to stand up. Workers' compensation benefits were started at this time.


The employee returned to Dr. DeShaw on August 8, 1979, with complaints of muscle spasms in the low back (Physician's Initial Report of Work Injury dated August 9, 1979). Dr. DeShaw's diagnosis at that time was post‑traumatic acute primary lumbo‑sacral displacement configuration with severe antalgic positia myofasitis and radiculitis to lower extremities. (Id.)


In chart notes dated August 17, 1979, Dr. DeShaw estimated that chiropractic treatments would be needed for between two and four months. On October 5, 1979, the doctor noted that Lobek was still not medically stationary and would need continued treatments for approximately four to six months.


A medical evaluation was performed by Robert F. Anderson, M.D., on December 12, 1979, at the request of the Oregon State Accident Insurance Fund. Dr. Anderson found that the employee suffered from a strain in the lumbosacral spine with right radiculopathy which was probably due to a herniated intervertebral disc. The doctor noted that with conservative treatment, Lobek was responding well and the symptoms in the right leg were largely subsiding. He felt that the employee could return to work within 30 days. (Independent Medical Evaluation, December 10, 1979).


On December 30, 1979, Lobek was released to work by Dr. DeShaw. (Physician's Supplemental Report of December 21, 1979).


On January 2, 1980, Lobek entered into a stipulation regarding a settlement order of dismissal. This agreement was approved by the Oregon Workers' Compensation Board on January 8, 1980. Compensation benefits were terminated on January 22, 1980.


The employee next sought chiropractic treatment for his low back problem on April 1, 1983, from Kenneth Lommel, D.C., while working for SAIF Corporation. Lobek's complaints at that time were low back pain with a burning pain down the posterior right thigh. Dr. Lommel's report stated:

A positive Minor's, Bechlerew's with low back pain. Also, Valsalva with Bechlerew's with low back pain. Straight leg raising was positive 5 degrees on the right with low back and leg pain. The left leg at 45 degrees with low back pain. Pain on palpation of Ll‑L5, SI bilaterally. Flexion at 30 degrees with intense pain, with intense pain on right lateral flexion and rotation at 20 degrees bilaterally with intense pain.

Dr. Lommel's examination also revealed hypoesthesia on the right at L3, L4, L5, disc degeneration, dislocation to the lumbar spine, facet syndrome, and radiculitis.


After further evaluation of Dr. Lommel's report of April 1, 1983, and Dr. Anderson's report of December 10, 1979, Dr. Mead determined that Lobek's recent low back pain was in fact related to his injury of August 2, 1979 (Dr. Mead's letter to SAIF Corporation dated November 18, 1983).


At the request of the Oregon State Accident Insurance Fund, the employee was examined on May 9, 1983, by Richard J. Mead, M.D., with Robert Anderson, M.D., and David P. Fitchett, M.D., in attendance. At this time, Lobek complained of low intensity pain in the low back to the right of the sacrum, into the right hip area, and to the lateral aspect of the right thigh. The employee stated that it was the August 2, 1979 work‑related injury that precipitated him to seek chiropractic treatment from Dr. DeShaw. He further reported that while incarcerated at the Oregon State Penitentiary from 1980 to 1982 he suffered approximately 12 episodes of low back problems which each lasted two or three days. The three doctors concurred that Lobek suffered from right sacroiliac joint strain. They noted that his objective findings did not explain the reported disability. It was determined that the employee was neither in need of further medical treatment, nor had his condition materially worsened beyond the five percent permanent disability already awarded. Accordingly his claim for compensation benefits was dismissed by the Oregon Workers' Compensation Board.


On September 30, 1985, while working for the University of Alaska (University) as a temporary carpenter, Lobek allegedly injured his lower back while loading a section of fence into a pickup truck. He then felt a severe pain in his back (Notice of Occupational jury or illness dated October 2, 1985). The employee sought medical treatment from C.A. Rublee, D.C., on October 3, 1985. At that time Lobek's complaints consisted of lower right‑side back pain. (Dr. Rublee's chart notes dated October 3, 1985).


Dr. Rublee began treating Lobek on a daily basis with manipulations and physiotherapy. Dr. Rublee's examination of the employee on October 15, 1985, showed that he had extreme pain in his lower back. The doctor diagnosed an acute traumatic lumbosacral strain. He estimated that the employee would need treatment for approximately one month. (Dr. Rublee's Physician's Report dated October 15, 1985).


Because Lobek was slow in recovering, Dr. Rublee referred him to Edwin Lindig, Jr., M.D., on October 30, 1985. At that time the employee complained of low back pain with some pain drawing down his right leg. Dr. Lindig believed Lobek was suffering from an acute lumbosacral strain which was subsiding. He noted that the employee had minimal restrictions of lumbar motion and relatively minor tenderness at the lower lumbar area bilaterally. Also at this time, straight leg raising was normal and reflexes were brisk and equal. Dr. Lindig's examination revealed no motor or sensory deficit except for questionable hyperthesia over the antero‑lateral aspect of the right thigh. (Dr. Lindig's Physician's Report dated October 30, 1985).


Even though Lobek complained of lingering symptoms, Dr. Rublee released him to full‑time work on December 13, 1985. The employee saw Dr. Rublee on January 29 and 30, 1986 for subluxation manipulations.


On February 3, 1986, Lobek saw Dr. Rublee again for low back pain which he attributed to moving some heavy plywood two days before. Dr. Rublee continued to treat the employee with chiropractic manipulations on a daily basis until February 18, 1986. (Dr. Rublee's chart notes dated March 7, 1986). Lobek did not show up for his last three scheduled appointments with Dr. Rublee.


Lobek received temporary total disability benefits from October 3, 1985, until November 23, 1985, and from January 27, 1986, until March 3, 1986.


In applying for unemployment benefits after his temporary job with the University terminated on March 7, 1986, Lobek stated that he was no longer working for the University due to lack of work, and he was fit to work as a carpenter or equipment operator. (Initial Claim for Unemployment Insurance Benefits dated March 11, 1986). The employee collected unemployment benefits from March 25, 1986 to August 27, 1986 (Benefit Payment History dated April 29, 1988).


Between August 25, 1986 and September 24, 1986, the employee worked for Clearwater Construction Company. He stated that he left this employment due to lack of work (Id.). The employee has not worked since this job. After this employment, Lobek again received unemployment benefits from October 13, 1986, to November 18, 1986, and from March 23, 1987, to August 31, 1987, when his benefits ran out. (Id.).


The employee again sought treatment for his low back problems when he saw John 0. Renquist, D.C., on January 4, 1988, in Salem, Oregon. Lobek related to Dr. Renquist that moving from Alaska to Oregon had substantially increased the pain at the L4‑5 level causing associated spasms with right leg radicular pain. He attributed his condition to the September 30, 1985, injury while working for the University of Alaska. Dr. Renquist diagnosed an acute lumbosacral and right sacroiliac sprain/strain with myositis and radicular syndrome to the right lower extremity. (Dr. Renquist's chart notes dated January 4, 1988). Lobek received chiropractic treatments several times a week from Dr. Renquist from January 4, 1988, through January 22, 1988. (Dr. Renquist's chart notes dated February 22, 1988).


On June 7, 1988, John Vollers, D.C., performed a chiropractor review of Lobek's medical records. After reviewing the deposition of Lobek and the medical records and reports of Drs. Renquist, DeShaw, Anderson, Rublee, Lindig and Mead, Dr. Vollers concluded:

Mr. Lobek sustained a disc herniation on April 25, 1979 as a result of no traumatic cause. He then aggravated that condition on August 7, 1979 while laying cement. Then, on September 30, 1985, he once again aggravated the August 2, 1979 injury while employed by the University of Alaska. This condition was returned to a pre‑aggravation status as of December 13, 1985 as noted by Dr. Rublee. Then, on February 3, 1986, Mr. Lobek experienced an exacerbation of his April 25, 1979 injury. His condition was considered permanent and stationary and he was discharged from any further care by Dr. Rublee on March 7, 1986. During this entire time he was also under treatment for systemic disease of erythema multiforme and mild diabetes.

On January 4, 1988 he was treated by Dr. Renquist for an aggravation of his April 25, 1979 injury which resulted from moving out of the State of Alaska.

The only responsibility of the University of Alaska regarding the complaints of Mr. Lobek consists of treatment and disability from September 30, 1985 until December 13, 1985.


In his deposition taken on June 30, 1988, Dr. Rublee testified as follows with regard to Lobek's 1985 injury:

Q. Okay. And in light of the period of time that Mr. Lobek was untreated by any physician for his low back, and in light of what you saw on those records, and your personal knowledge of Mr. Lobek's condition when you last saw him on 3‑6‑88, is it your opinion that more likely than not the treatment rendered in January '88 by Dr. Renquist is related or unrelated to the 1985 injury?

A. Probably unrelated.

Q. Okay. Doctor, have you received any medical documents predating the time you saw Mr. Lobek on 10‑3‑85?

A. Yes, I have a packet here in front of me.

Q. Did you have an opportunity to at least look at those a bit?

A. Yes, I've looked at these a little bit.

Q. Okay. Briefly, what did they reveal to you?

A. Well, they reveal longstanding problems relative to Mr. Lobek, relative to his back, and I saw some in there relative to a cervical laminectomy he's had. But he has had problems relating to his back with similar symptoms to what he exhibited when he came into the office, this office, for a long, long period of time.

And one reason why I gave you the opinion that the injuries are probably not related is that in the past it seems like this patient has exhibited no hesitancy whatsoever in going to a physician when he's had a problem, and it would seem to me that if he was having a problem relative to his lower back after he saw me, he certainly wouldn't be waiting two years in order to go and see about it being ‑‑ if he there was a relationship there, or seeing if that caused the problems, let's say.

So, you know, it would be my opinion on his case that certainly he's had problems with his back; there is no doubt about that. But to pin all of his problems relative to his back oil this one injury, especially in the light of seeing reports going back at least ten years or so, maybe longer than that, relative to his back, I think it would be wrong to do that.

(Dr. Rublee's dep. at 10‑11).

Q. The problem that he exhibited in 1988 when he went down to Oregon, is that still, from a medical standpoint, from what you treated, is that essentially the same problem that you treated?  And we're not talking about the delay or gap here.

A. No. It is a possibility that it's a very, very similar problem, but in a case like Mr. Lobek's here, normally you would expect over a two‑year lapse in treatment that that patient would probably heal up in that period of time relative to that injury ‑‑

Q. Okay.

A. ‑‑ in the absence of any treatment. He's probably going to heal up somewhat. Now, it may not be one hundred percent, like he was before he got injured in, what, 1985, but he should be pretty well asymptomatic, and he should be able to work pretty well with others in the same age and profession, and such as that.

Q. Would he be subject to flare‑ups, flare‑ups in his condition, exacerbations of his condition?

A. Well, I think that that's just when you get down to the basics in regards to this case, that is probably just the point in regards to this case, the fact that, yeah, the man obviously has a back that is susceptible to injury. But it's not only been this way since 1985, it's been this way since the 1960's, and you can't really put all of the blame for Mr. Lobek's back on this one injury.

(Id. at 17‑18).

Q. Okay. And Mr. Coe was also asking you questions about flare‑ups and exacerbations, and you made a comment about that's exactly what this case is about, and then we got off on some second injury fund discussion. But isn't it fair to say that the ‑‑ whatever took place in '85 was merely an exacerbation of a longstanding preexisting condition?  First of all, would that be an accurate statement?

A. I would say that there is a strong probability for that to be the situation with this case.

Q. And isn't that consistent with the '83 exacerbation revealed in the records predating your injury, that he had a period, maybe, of a remission and then more problems while he was in prison and then in '83?

A. Yes.

Q. Okay. So isn't it fair so say that whatever took place in ‘85, since it was just an exacerbation, had closely resolved itself on 3‑6‑86; and for sure, based upon your testimony, that at most he would have been treated for another four months, tapering off, would have subsided after about four months of the treatment after 3‑6‑86?

A. I would say that there would be a strong probability with that.

(Id. at 32‑33).


At the hearing the employee testified telephonically that his 1979 injury had cleared up and healed itself before he injured his back again in 1985. He also stated that the pain he experienced on September 30, 1985 was very severe. Lobek also testified that because the back pain from the 1985 incident continued, he could not really work for one year. In fact, he stated that the had to quit his job with Clearwater because of his back pain.


Dr. Vollers, who also telephonically participated at the hearing, testified that he still stood by his report of June 7, 1988. The doctor also stated that because the employee's condition as noted by Dr. DeShaw in 1979 and his condition as reflected in Dr. Rublee's notes and reports of 1985 was the same, there was no substantial aggravation in 1985. Dr. Vollers testified that Dr. Rublee's report of December 13, 1985 shows that Lobek was back to pre‑injury status and, accordingly, four more months of chiropractic treatment were not necessary. The doctor stated that Dr. Rublee's finding that the employee was able to return to work in December of 1985 was supported by Dr. Lindig's findings on October 30, 1985 to the effect that Lobek's condition was either normal or almost normal.

FINDINGS OF FACT AND CONCLUSION OF LAW

The principal question to be resolved in this case is whether the employee's back problems after 1985 were the result of his 1985 injury at the University. We find that the employee's claim must be denied on either one of two theories: application of the last injurious exposure rule or lack of a disability after December 30, 1985.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability. It imposes full liability on the employer at the time of the most recent injury if it was a cause of the disability. VECO, Inc. v. Wolfer, 693 P.2d 865, 868, n.1 (Alaska 1985).


This rule combined with the presumption of compensability in AS 23.30.120(a) imposes liability on the subsequent employer when a “preliminary link” between the disability and the employment is established. Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984) (Rabinowitz J. concurring).


We must make two determinations regarding the “preliminary link” for the presumption of the compensability to arise under this rule: (1)
whether employment with the subsequent employer “aggravated, accelerated or combined with” a pre‑existing condition; and if so, (2) whether the aggravation, acceleration or combining with is a “legal cause” of the disability, i.e., “a substantial factor in bringing about the harm.” United Asphalt Paying v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or “combining with” is a substantial factor in the disability if it is shown (1) that “but for” the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528 (Alaska 1987).


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work‑related. Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981). Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Service Company, 617 P.2d 755, 757 (Alaska 1980). There are two methods of overcoming the presumption of compensability: (1) by affirmative evidence showing that the disability is not work‑ related and (2) by eliminating all reasonable possibilities that the disability is work‑related. Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1188 (Alaska 1984).


If the subsequent employer successfully overcomes the presumption, then the employee must prove all the elements of his case by a preponderance of the evidence. Fairbanks North Star Borough, 747 P.2d at 533.


While we find that Lobek's employment with the University in 1985 aggravated his pre‑existing condition resulting from his 1979 injury, we do not find that his employment with the University was a “legal cause” of his subsequent disability.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.’" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We first find that based on the employee's testimony that his back continued to hurt him between 1986 and 1988 and the fact that chiropractic treatments were again necessary in early 1988, the employee has established a preliminary link between his employment with the University and his disability between 1986 and 1988. Accordingly, the presumption of compensability attaches to Lobek's claim, and the University must come forward with substantial evidence that the employee's disability is not work related.


We find that the University has come forward with substantial evidence based on the following facts: 1) because Lobek exhibited no hesitancy in going to a physician when he had low back problems, Dr. Rublee did not believe that he would go two years without treatment if his back continued to hurt as he claimed; 2) Dr. Rublee's opinion that the treatments rendered in 1988 were probably not the result of the problems he had in 19851 3) Dr. Rublee's opinion that there was a "strong probability" that what took place in 1985 was merely an exacerbation of a long‑standing pre‑existing condition; 4) Dr. Vollers' conclusion, after reviewing Dr. DeShaw’s reports of 1979 and Dr. Rublee's reports and notes of 1985, that there was no substantial aggravation in 1985.


Having found that the University produced substantial evidence that the employee's disability was not related to the 1985 incident, the employee must prove all elements of his claim by a preponderance of the evidence. Based on all the evidence as discussed above, we find that the employee has not met this burden of proof and, accordingly, we must deny his claim.


The second reason for denying Lobek's claim is that the preponderance of the evidence supports a finding that after December 30, 1985, Lobek was not disabled.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment. "AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability:  "Temporary disability may be total (incapable of performing any kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


We find that the employee failed to prove he was disabled after December 30, 1985, as an result of his 1985 work incident. We base our finding on the following facts; 1) Dr. Lindig found the employee's condition to be normal or nearly normal on October 30, 1985; 2) Dr. Rublee released Lobek for regular work on December 30, 1985; 3) when the employee saw Dr. Rublee on February 3, 1986, he attributed his condition to moving some heavy plywood a couple days before; 4) Dr. Rublee's opinion that had Lobek suffered the continuous pain that he said he did, he would have sought medical treatment between 1986 and 1988; 5) Dr. Rublee's opinion that he would expect that over a two‑ year period without need for treatment, Lobek's back would have healed; 6) Dr. Vollers' opinion that Lobek was back to pre‑injury status on December 13, 1985 based on Dr. Rublee's medical records; 7) Dr. Vollers' opinion that the employee needed no further chiropractic treatments after December 13, 1985; 8) for lengthy periods of time between 1985 and 1988, the employee held himself out as physically capable of returning to work when he applied for unemployment benefits.


Since we have found that either the incident in September of 1985 was not a substantial factor in bringing about his subsequent alleged disabilities or he was not disabled after December 13, 1985, we must deny his claim for TTD benefits, PPD benefits, medical expenses, vocational rehabilitation services, compensation rate adjustment and actual attorney's fees and legal costs.

ORDER

1. The employee's claim for TTD benefits is denied and dismissed.


2. The employee's claim for PPD benefits is denied and dismissed.


3. The employee's claim for medical expenses is denied and dismissed.


4. The employee's claim for vocational rehabilitation services is denied and dismissed.


5. The employee's claim for a compensation rate adjustment is denied and dismissed.


6. The employee's claim for actual attorney's fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska, this 29th day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD 

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R Scott
Donald R. Scott, Member

REM/fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Normand Lobek, employee/applicant; v. University of Alaska, (self‑insured), employer/defendant; Case No. 527301; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of July, 1988.

Clerk
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