ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

PETER ESQUIRO,
)



)


Employer,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 526311



)
AWCB Decision No. 88-0211


v.
)



)
Filed with AWCB Anchorage

H.C. PRICE CO.,
)
August 12, 1988

(Self-Insured),

)



)


Petitioner.
)



)


By agreement of the parties, this petition for a change of venue was submitted on briefs. Employee is represented by attorney Eric Olson while attorney Paul Hoffman represents Employer. We closed the record on July 20, 1988, the first date we met after the final brief was filed.


Employer requests that we change the venue in this case from Anchorage to Juneau. in its petition filed June 7, 1988, Employer asserts Juneau is the proper venue for the following reasons:

The claimant now has permanent residency in Sitka, Alaska. His physicians are in Sitka, Alaska, and Seattle, Washington. The independent medical examination physician, Dr. Reiswig, is in Juneau. The claimant's vocational rehabilitation counselor, Terry McCarron, has his office in Anchorage but travels frequently through Southeast so he can conveniently attend a hearing in Juneau. Lay witnesses on the claimant's ability to move about and engage in various activities are in Southeast Alaska, primarily at Sitka. Persons who would supply employment for the claimant in insurance offices in Sitka and Juneau are in those cities. Eugene McNamara and Bill Baker, who have been consulted about employing claimant in the insurance business, reside in Haines and Juneau, Alaska, respectively.

The only connection of this case at the present time to Anchorage is that the employee's attorney, Eric Olson, resides in Anchorage. There is no other reason to have a hearing in Anchorage.

(Employer petition at 2).


Employee's arguments are, in essence: 1) Employee will be required to travel to hearing, regardless of location, since he resides in Sitka, but he can avoid paying a "double expense" if his Anchorage attorney is not required to travel; 2) Employer and adjuster are located in Anchorage; 3) Terry McCarron, the rehabilitation counselor is located in Anchorage though he admittedly travels to Southeast Alaska occasionally; and 4) Employer is estopped from transferring venue at this late date because it did not object to venue until its attorney (from Juneau) entered an appearance in January 1988. Employee concludes that for these compelling reasons, venue should remain in Anchorage.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Venue in Alaska workers' compensation proceedings is governed by 8 AAC 45.072 which states: "Unless the board determines that the convenience of the parties and witnesses otherwise dictates, a hearing will take place in the city nearest the place where the injury occurred and in which division offices are located. " In Davis v. Lost Valley Timber, AWCB No. 860087 (April 23, 1986), we stated: "Clearly the regulation favors hearings nearest the site of the injury. If venue is to be changed, it is for the convenience of the parties and witnesses, not the convenience of one of the parties."


The record indicates that Employee's injury occurred on the North Slope on approximately October 20 or 21, 1985. After his injury, Employee returned to Sitka and has resided there since then. His primary treating physicians include a Sitka doctor, Robert Hunter, M.D., and a Seattle doctor, William Boettcher, M.D., who also performed surgery on Employee's injured left knee. In addition, he was examined at Employer's request by Jon Reiswig, M.D., a Juneau orthopedic surgeon.


Because Employee resides in Sitka, he must, if he attends the hearing, travel regardless of venue. Nonetheless, Juneau is nearest in proximity and requires less time and less expense to get to than Anchorage. However, Employee's attorney is located in Anchorage. Admittedly, there are few claimant's workers' compensation attorneys in Southeast Alaska. A Juneau venue would require Employee to pay for his and his attorney's travel costs;. An Anchorage venue would only necessitate Employee's travel from Sitka although the travel would be more time consuming and expensive than if Employee simply flew to Juneau. Weighing all these factors together, we find Anchorage is a slightly more convenient venue than Juneau, for Employee.


Employee suggests that Anchorage is a more convenient venue for Employer because its company headquarters, adjuster and rehabilitation counselor are located in Anchorage. if this were so, Employer would be making its own argument for Anchorage venue. Moreover, Employer apparently does not plan to call any company employees or the adjuster as witnesses. Employer indicates it may ask Terry McCarron to testify at hearing, but Employer points out that McCarron travels to Southeast to provide rehabilitation counseling. Employer is apparently willing to pay McCarron's way to hearing.


We next address the location of Employer's attorney. We find the location of and convenience to Employer's attorney a secondary factor for our determination. Employer's attorney in this dispute works in the Juneau office of a large firm located in both Juneau and Anchorage. He could transfer the case to his Anchorage office although such transfer would be slightly inconvenient since he has represented Employer, at a formal rehabilitation hearing and on this dispute, for the past seven months. However, even if we found that Anchorage was the more convenient venue, Employer's Juneau attorney could still attend the hearing without additional cost to Employer since Employer would not be required to fly Mr. McCarron to Juneau for hearing. Employer's attorney could continue to attend prehearings by telephone. Accordingly, we find either Juneau or Anchorage is a convenient venue for Employer.


Finally, we address the convenience of the potential hearing witnesses. The only issue currently before us is the review of the rehabilitation administrator's decision. Employer indicates that its potential lay witnesses reside in Sitka, Juneau and Haines. Moreover, as we've noted, potential medical witnesses reside in Sitka, Juneau and Seattle. We further note Employee failed in his opposition brief to indicate the location of potential witnesses he may call to testify on the rehabilitation issue. Viewing convenience from both an economic and a time (away from home and job) standpoint, we find that a Juneau venue is more convenient for the potential witnesses at the hearing.


As we observed above, Employee argues that Employer is estopped "at this late date" from requesting a change of venue. That is clearly not so. A party to a claim can request a change of venue if it reasonably believes a more convenient forum exists for the parties and witnesses.


After weighing the convenience of the parties and potential witnesses in this matter, we find that Juneau is a more convenient location for the hearing to review the rehabilitation issue.
 We admonish the parties to cooperate in getting this dispute resolved.

ORDER

1. Employer's petition to change venue in this case to Juneau is approved.


Dated at Anchorage, Alaska, this 12th day of August 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member.

/s/ John H Creed
John H. Creed, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Peter Esquiro, employee/applicant; v. H.C. Price Co., employer; (self‑insured), insurer/defendants; Case No. 526311; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day Of August , 1988.

CLERK

SNO

� Employee also submitted his unsigned, unsworn affidavit before the record closed. We did not consider this document in making our decision. We also did not consider his signed but unsworn affidavit which was filed on July 25, 1988, after the record closed.





� Although there is currently no indication any of the doctors will be called as hearing witnesses, we believe that for similar reasons, it would be a more convenient location if those doctors were called as witnesses.





� However, AS 23.30.005(g) states: "A claim may be heard by only one panel." Of course, we can change venue if the parties agree and request us to do so.





� In its reply brief, Employer contends that based on Ketchikan General Hospital v. Dunnagan, Opinion No. 3357 , p.2. 2d� (July 1, 1988), this venue issue should be decided by our Fairbanks panel. We find its contention merit less. Dunnagan construed ARCP Rule 3, the venue rule for civil disputes. We question whether Dunnagan applies to workers' compensation claims since we have our own venue provision to apply. Even if Dunnagan applied to us, we would find it inapplicable here. Before Employer's Juneau attorney entered the case, two informal rehabilitation conferences were held in Anchorage. Employer was then represented by Anchorage adjuster George Erickson. Terry McCarron and Employee's Anchorage attorney attended both conferences in person and Employee flew from Sitka for one conference. Though Anchorage was obviously the most convenient venue for all the parties but Employee, adjuster Erickson, whose office is a five�to�ten minute drive from our office, still found this location inconvenient enough that he attended by phone. Now that we have changed venue to Juneau, where Employers new hearing representative (attorney Hoffman) works, we anticipate that Mr. Hoffman will appear in bodily form for the hearing. In any event, we find the rehabilitation conferences established venue in Anchorage, and Employer's failure to raise a venue issue at that time waived any venue defects that might have existed.





