ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

GAIL Y. FARO,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 531263



)
AWCB Decision No. 88-0227


vs.
)



)
Filed with AWCB Anchorage

MONTGOMERY WARDS, INC.,
)
August 29, 1988



)


Employer,
)



)


and,
)



)

AETNA SURETY & CASUALTY/
)

CRAWFORD AND COMPANY,
)



)


Insurer,
)


Petitioners.
)



)


We heard this petition for reimbursement of $6,539.92 in vocational rehabilitation expenses and interest on August 4, 1988 in Anchorage, Alaska. The petitioners were represented by attorney Trena L. Heikes. The respondent was present and represented by attorney James T. Brennan. The record closed at the conclusion of the hearing.

SUMMARY OF THE PROCEEDINGS

Gail Faro sustained a work‑related injury on December 20, 1985 when she was struck by a snowplow in the employer's parking lot.


After a hearing on June 26, 1986, we issued a decision and order on September 5, 1986, which awarded temporary total disability (TTD) benefits, medical expenses, attorney's fees and costs.


In October 1986, the petitioners retained Alaska Rehabilitation Consultants, Inc. (ARC) to undertake vocational rehabilitation efforts designed to render the employee employable. These services continued until late May 1987, when the employee and the petitioners entered into a compromise and release agreement. By this agreement, which we approved on June 12, 1987, Faro, settled her claim for a lump sum of $12,500.00.


Between October 1986, and June 1987, the employee brought a third‑party action against the snowplow operator and the owner at the shopping center where she was injured. On July 10, 1987, Faro settled her claim with the snowplow operator for $110,500.00.


Out of the settlement of the employee’s claim against the snowplow operator, Faro paid the petitioners $36,358.37 on September 21, 1987, which represented the full value of disability and medical benefits the petitioners had paid less Cooper v. Argonaut
 fees and costs.


On January 25, 1988, this petition was filed requesting that the respondent be ordered to reimburse the petitioners for rehabilitation costs and interest from the third‑party settlement.


On April 18, 1988, the respondent filed opposition to the petition on the basis that we lacked jurisdiction to determine the matter. We issued a decision and order on May 12, 1988, which stated: "We have jurisdiction under AS 23.30.015 to decide the amounts and types of benefits reimbursable or payable by Respondent to Petitioners."

SUMMARY OF EVIDENCE

Faro testified at the hearing that when she started receiving vocational rehabilitation services from ARC in the fall of 1986, her counselor was Don Helper. She said that when she told him she had a number of years of working experience as a reservations agent in the airlines industry and wanted to return to that type of work, he was very encouraging about the prospects. The employee reported that in October 1986, Helper left ARC and her new rehabilitation consultant became Susan S. Durkin. Faro testified that Durkin was less than encouraging about the possibility of airlines reservations work and encouraged her to look for work in a travel agency or as a receptionist. She stated that later she found out that during the fall of 1986, at least one airlines did hire some reservation agents. Faro also mentioned that when she and Durkin went to see Robert Fu, M.D., Durkin made humiliating remarks about a scar she had as a result of the 1985 accident. The employee also felt that Durkin had no right in going to see Dr. Fu with her. While it is not at all clear from the employee's testimony, it appears she was extremely upset over how Durkin handled or failed to handle a part‑time employment opportunity through an employment agency by the name of Adams and Associates. The employee stated that it was she, and not Durkin, who wrote her resume; Durkin only made a few changes and copies. Faro testified that Durkin sent her to a travel agency for an interview where she was told that, notwithstanding her reservation" experience, she would have to start all over. Finally, the employee stated that in the spring of 1987, Durkin left the state and her rehabilitation counselor became Donna G. Spencer. She said that Spencer was very helpful and saw the need for a part‑time work‑hardening program at the Anchorage Community College. Faro said she decided not only to forego the work‑hardening program but also not to participate in any further vocational rehabilitation efforts because she learned that program had already cost around $6,000.00 instead of the approximate $1,500.00 that she thought it would be.


At the hearing, Durkin testified that she worked with the employee between October 1986, and March 1987, when she moved out of state. She said that between October 1986, and February 1987, she accompanied Faro to see Dr. Fu to determine her medical condition, discussed the various possibilities of airlines reservation and travel agency work with the employee and had a travel agent labor market survey performed. Durkin reported that actual job placement was not possible during this time because Dr. Fu did not think Faro could go back to work until February 1987.


From reviewing the employee's work history and becoming aware of her vocational goals, Durkin said she felt Faro's best chance for employment was as a travel agent with on‑the‑job training. However, it was her impression that Faro was more enthusiastic about airlines work and higher pay. She said, in essence, that she did not originally give airlines work top priority because it was her understanding that the airlines did not even accept applications until January with interviews and employment not taking place until March. She did state that because of Faro's interest she did contact Alaska Airlines, Japan Airlines, and Scandinavian Airlines and found no work available. Durkin said that in January 1987, she tried to get Faro into an on‑the‑job training program at the Travel Center but, because the employee thought she could make more at other employment, it did not work. The witness reported that had Faro undergone the on‑the‑job program and became employed, her function would have been reduced to that of a monitor only.


Durkin testified that it was necessary and customary for rehabilitation consultants to contact attorneys, insurance adjusters, and the board and keep everyone advised of how the plan was progressing. Finally, the witness stated that with her education, background and experience, it was customary and reasonable for her to charge the defendants $80.00 per hour for her vocational rehabilitation services. On cross‑examination, Durkin said that she was a registered nurse and a certified rehabilitation registered nurse and not a certified counselor or a insurance specialist. She reported that the reason she accompanied the employee to Dr. Fu's office was not to cause problems but to give moral support to her, reduce the costs by eliminating the need for her to make a separate appointment with the doctor, to ask questions and seek clarification and show Faro that she was, not working behind her back. Durkin stated, in essence, that she did not invade the employee's privacy because she was not with Faro when she was examined.


At her deposition taken on April 28, 1988, Donna G. Spencer, a rehabilitation counselor for ARC, stated that she started working with the employee in April 1987. Spencer stated that while the employee was looking for work at that time she was not job ready. (Spencer dep. at 14). The witness explained that Faro was not job ready because she felt she could not work more than two hours a day because she suffered from fatigue and lack of stamina. (Id. at 16, 18). With regard to what transpired between March and May 1987, Spencer testified as follows:

Q. Let me see if I can tie this together. Mrs. Spencer, according to the physical capacity evaluations performed by Mrs. Faro's physician, Mrs. Faro has been physically capable of performing certain restricted types of work since the fall of 1986?

A. Right.

Q. One of the occupations which she is physically capable of performing is in the airlines reservation clerk or travel agency field?

MR. BRENNAN: I'm going to object unless you're going to include in the response all of the limitations have been previously discussed in this deposition.

Q. Do you remember my question, Mrs. Spencer?

A. Yes.

Q. Do you want it read back to you?

A. You asked me if she was physically

able to do receptionist work?

Q. Physically ‑‑ Let me start over. One of the jobs which her physician has stated she is physically capable of doing is work in the travel agency, airlines reservations clerk, travel agent field?

A. Right.

Q. You do not consider that a feasible option because Mrs. Faro does not have training on the Apollo or the Sabre computer system?

A. Right. I'm saying not for physical reasons but because of the labor market. Probably travel agency isn't as feasible as receptionist work.

Q. Mrs. Faro's physicians have said that she is physically capable of performing clerical work?

A. Yes.

Q. Mrs. Faro has the job skills to perform clerical work?

A. Yes.

Q. The major job skill you noted is that clerical work, which involves being a receptionist possibly, sometimes requires typing at a rate of 40 words per minute?

A. Right.

Q. There is another type of clerical work which you categorized as being secretarial in nature?

A. Yes

Q. The difference between secretarial work and clerical work is that in order to perform secretarial work, the job applicant must have the job skill of being able to type 70 words per minute?

A. Right.

Q. Mrs. Faro currently does not have that qualification, to your knowledge?

A. Yes, that is correct.

Q. You discussed the possibility of Mrs. Faro, taking training and word processing and she indicated that she was not willing to do that?

A. That is correct.

Q. In your opinion the major obstacle to Mrs. Faro's returning to the job force is her complaints of fatigue and lack of stamina?

A. Yes.

Q. Specifically, she doesn't feel she can work more than two hours a day?

A. Right.

Q. In order to combat that, you designed a work tolerance program for Mrs. Faro in which she would start working two hours a day three days a week and try and extend that by one hour a day?

A. Right.

Q. That program ‑‑ strike that.

Mrs. Faro, originally agreed to participate in that program?

A. Yes.

Q. Then she changed her mind when her workers' compensation case settled?

A. Was about to settle, yes.

Q. The other major factor in Mrs. Faro being unable to find a job is you felt she had a possibly unrealistic expectation as to pay rates?

A. Yes.

Q. She wanted a job that paid a minimum of $7.00 an hour and clerical work typically started at $6.50 an hour?

A. I think our labor market survey shows 6.32. 6.34.

Q. The other major impediment to Mrs. Faro finding a job was her telling employers that she wanted to work only two hours a day and then work up to a full part‑time or full‑time position?

A. Right.

Q. When you last met with Mrs. Faro, she indicated that she would be looking for part‑time and full‑time work on her own?

A. That is correct.

Q. At that time she told you she would no longer be telling‑employers that she could only work two hours per day?

A. Right.

Q. At that time you explained to her that the work tolerance program was still available to her and she would not have to pay anything?

A. Right.

Q. And she chose not to participate in the work tolerance program?

A. That is correct.

(Id. at 41‑45).


When asked if she was surprised that the 'vocational rehabilitation costs in this case had come to over $6,900.00, the witness stated: "Well, nothing would surprise me in workers' compensation. The Meninger statistics show typical cases cost around 3 to 4,000. Whether there had been some unproductive rehab or whether there hadn't been a lot of medical management in meeting with the doctor because she wasn’t medically stable at first (Id. at 61).


Spencer also testified that had Faro become employed, her job would have been reduced to monitoring the employee's progress for an hour or two a week. (Id. at 73‑74).


The record reflects that between September 25, 1986, and October 8, 1986, Helper charged for interviewing the employee, telephoning her three times, contacting J.C. Penney Company on two occasions, preparing a job analysis for J.C. Penny Company, doing case planning, telephoning the insurance adjuster and writing a letter to Dr. Fu. In performing these activities, Helper devoted 5.5 hours which, at $80.00 per hour, resulted in a cost of $440.00.


Between October 13, 1986, and March 31, 1987, Durkin charged the petitioners for attempting
 to contact the insurance adjuster 13 times, attempting to contact the employee on 15 occasions, successfully calling the insurance adjuster 18 times, attempting to contact respondent's attorney on two occasions, contacting Brennan three times, trying to call petitioners' attorney three times, actually speaking with petitioners' attorney by telephone three times, reviewing the file once, meeting with and interviewing Faro on five occasions, telephoning Dr. Fu's office 10 times, writing Dr. Fu on two occasions, dealing with a medical summary once, preparing and reviewing a report three times, contacting Alaska Airlines five times, Japan Airlines two times, United Airlines one time, Frontier Travel one time, the Travel Center 11 times, Fort Richardson one time, Elmendorf Air Force Base once, and Adams and Associates 10 times, preparing one job analysis, researching for case planning twice and preparing a full evaluation and rehabilitation plan. This activity by Durkin reportedly consumed 36,10 hours and, at a cost of $80.00 per hour, resulted in an expense of $2,888.00. During this time period, Sharon White, a rehabilitation consultant with ARC, also made a number of contacts, put together a labor market survey with respect to travel agency employment, had a case conference with Durkin and worked with the Travel Center on a job placement. These efforts took 9.45 hours and, at the rate of $80.00 an hour for her services, the expense to the petitioners was $756.00.


As noted above, Spencer worked with the employee between April 1, 1987, and May 27, 1987. During this time, Spencer contacted the employee by telephone 14 times, interviewed Faro on three occasions, contacted the petitioners' attorney 10 times, made 20 employer contacts, called the insurance adjuster on four occasions, was unsuccessful in reaching the insurance adjuster four times, worked on an evaluation for a work adjustment, contacted Dr. Fu or Dr. Fu's office seven times and was unsuccessful five times, performed job analyses for various jobs, and did research and report preparations for case planning. These activities by Spencer totaled 33.10 hours and, at the $80.00 per hour rate, cost the petitioner $2,648.00.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since we are concerned with the question of reimbursement from. the proceeds of a third‑party action, we must look to AS 23.30,015. This statute states in pertinent part:

(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows:

(1)The employer shall retain an amount equal to

(A)the expenses incurred by him in respect to the action or compromise, including a reasonable attorney fee determined by the board;

(B) the cost of all benefits actually furnished by him under this chapter;
(C) all amounts paid as compensation and second‑injury fund payments;

. . . . 

(g) If the employee or his representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1) (A), (B) and (C) of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses . . . .

(Emphasis added).


The respondent first seems to argue that because mandatory vocational rehabilitation, which was enacted 1982, did not exist when §15(e) and (g) became law in 1959, the legislature in 1959 did not contemplate mandatory vocational rehabilitation expenses as "benefits" furnished by the employer. We disagree for the simple fact that by using the words "cost of all benefits" in §15(e)(1)(B) instead of referring to specific benefits, the legislation in 1959, left the question open for future legislatures to decide what "all benefits" should include. it should also be noted that if the legislature, in 1982, wanted to exclude vocational rehabilitation expenses from 515, it easily could and should have done so at that time.


Next, the respondent asserts that vocational rehabilitation costs are not reimbursable because they are expended to benefit the employer as well as the employee as opposed to time loss and medical expenses which solely benefit the employee. We disagree with this position.


We do not see any real difference between the employer or "surer paying disability benefits and medical costs and vocational rehabilitation costs. The reason for all three of these expenses is the same: to get the injured employee hack to work as quickly and completely as possible. Time loss and medical benefits are, of course, paid to allow the injured employee time to heal as fully as possible and receive proper medical treatment. it is quite apparent that when these benefits are provided and the employee goes back to work as soon as possible, both the employee and the employer benefit. The same must also be said about the providing of vocational rehabilitation services because they are offered to get the injured employee back to suitable gainful employment as soon as possible. As with time loss and medical benefits, vocational rehabilitation services help not only the employer but also the employee.


The third argument that the respondent makes is that vocational rehabilitation expenses are not reimbursable because they apparently were not reasonable and did little or nothing to assist her.


While we can certainly understand some or Faro's frustration with the rehabilitation process, we do not find all services provided unnecessary and of no benefit. Durkin and Spencer testified that they handled the employee's case in a reasonable and professional manner and had Faro followed their professional advice which was based on evaluations, employer contacts and job analysis, Faro might have been employed far sooner than she was. The record also reflects that the employee turned down on‑the‑job and work‑hardening programs which could have benefited her. On the other hand, it appears that much of what Durkin did lead to the employee becoming confused, frustrated, and going about looking for work in the wrong way. We also note that many of the rehabilitation services provided between October 1986, and February 1987, were unnecessary because, according to Durkin, the employee's treating physician did not think she could return to work during this period of time.


Based on this confusing evidence and the fact that Spencer testified that the statistics show that typically a ‑vocational rehabilitation case costs between $3,000.00 and $4,000.00, we find that the reasonable amount that the employee should ‑reimburse the petitioners for these services is $3,500.00.


The final question is whether the petitioners are entitled to interest on the amount due for reimbursement on July 10, 1987 when it was due.


While the Alaska Workers' Compensation Act does not provide for interest, our supreme court has held that when payments of compensation have been withheld from an employee, the payment of interest is appropriate. Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984). while we recognize that the court in Rawls was not dealing with a claim by an employer or insurer for the payment of interest by an employee, we cannot find a rational basis for making a distinction. This is particularly true in this case where the claim is for post‑settlement interest and not pre settlement interest.

ORDER

1. The respondent shall pay the petitioners $3,500.00 as reimbursement for vocational rehabilitation services provided.


2. The petitioners are entitled to interest as provided for in AS 45.45.010(a) on $3,500.00 from July 10, 1987, until the date this decision and order is issued.


Dated at Anchorage, Alaska, this 29th day of August, 1988

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E Mulder
Russell E. Mulder, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ John H. Creed
John H. Creed, Member

REM/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Gail Y. Faro, employee/respondent; v. Montgomery Wards, Inc., employer; and Aetna Surety and Casualty/Crawford and Company, insurer/petitioners; Case No. 531263; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this .29th day of August, 1988.

Ginny Lyman,

Clerk

SNO

� Cooper v. Argonaut Insurance Cos., 556 P.2d 556 (Alaska 1976).





� We were quite surprised to note that Durkin, White and Spencer all charged .10 hours or $8.00 for each "attempted" telephone call.





