ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

GERALD BELLEZZA,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 527684



)
AWCB Decision No. 88-0235


v.
)



)
Filed with AWCB Anchorage

STATE OF ALASKA,
)
September 12, 1988

(Self‑Insured),

)



)


Employer,
)


Defendant.
)



)


We heard this claim for scheduled permanent partial disability (PPD) benefits on August 17, 1988, in Anchorage, Alaska. The employee was not present but was represented by attorney Joseph A. Kalamarides; defendant was represented by attorney James M. Bendell. The record closed at the conclusion of the hearing.


It is undisputed that Bellezza injured his lower back while working for the defendant in 1985 and 1986.


As a result of this injury, the employee underwent a laminectomy and discectomy at the L4‑5 level on November 14, 1985.


In his report dated August 25, 1986, George B. vWichman stated:

As was determined in the past he has had an L5 nerve root lesion at the ruptured disc between L4‑5 vertebra that caused the paralysis of his dorsiflexors. Statistically even after the obstruction or the disc pressure is removed, rarely do people regain normal strength in their muscles. In most cases the nerve paralysis is unchangeable and permanent.

On today's visit Mr. Bellezza has no muscle spasm in his back. He has good range of motion with some discomfort at extremes of motions. He still has a drop foot on the right side and hypesthesia along the L5 nerve root distribution in his foot.

I believe his condition is permanent and will not change in the future. His X‑rays from the last visit showed collapse of L4‑5 disc space, the site of the surgery.

It is my opinion that he has a 33 per cent impairment of his spine as a result of his injury and the drop foot that he will have to live with. it is not likely that his muscle strength will improve in the future.


In a letter to employer's counsel dated August 6, 1987, Dr. vWichman stated that the 35% impairment rating was given to the right leg rather than the whole man.


At the defendant's request, Morris R. Horning, M.D., reviewed the employee's medical records. In a report dated July 11, 1988, Dr. Horning stated:

1) Mr. Bellezza has one diagnostic entity in his herniated L4‑5 disc which was treated surgically with laminectomy and discectomy and the secondary right L5 radiculopathy.

2) There is no second diagnosis involving the peroneal nerve. Although the L5 radiculopathy is manifest in decrease in sensory and motor function in the right leg, there is no actual leg involvement with a primary pathology and a leg problem must be considered part of the back disorder according to the AMA Guidelines.

3) According to the AMA Guidelines, Mr. Bellezza's permanent partial impairment would be calculated as follows:

DISC: 5% W.P.

L5 ROOT:
Sensory
Motor
Maximum
Table 6


5%
37%
40%
pg 75


x15-30%
x85%

Tables 4&5

8-15
32% =
40% L/E


40% L/E =16% W.P.

16% W.P.

ROM. Combined Values (chart pg 249) 2 0 % W.P.

In summary, the combined disc + right L5 radiculopathy yields a 20% permanent partial impairment of the whole person.


In his deposition taken on February 18, 1988, Dr. vWichman testified on direct examination as follows with regard to how he arrived at the 35% impairment rating for Bellezza:

Q. Now, you have the AMA guidelines with you. When a person has that type of single injury producing ‑‑ also producing foot drop, can you tell us what method was used to arrive at the 35% rating, whether, you know, whether it was directly from the back or through the injury rating to the lower extremity or whatever?

A. The method was used basically from Heaven. Basically the guide is only a guide, and basically the guide states ‑‑ divides the human body into extremities and the spine. Basically in this case we assume that the ruptured disk at: lumbar 4‑5 level has caused the nerve to deteriorate, but the nerve itself supplies the muscles of the foot. And his problem is called drop foot. He cannot bring his foot up.

(Dr. vWichman dep. at 5‑6).

Q. Okay. What if they absolutely forced you to go by the rigid literal language of the guidelines? what would the rating be?

A. That's a good question. For a ruptured disk basically 5%. And this is of the spine, which is opposed to human body. For a situation like this where the disk has impinged the nerve and the impinging is, you know, in a way, in some ways permanent, it probably would be in the neighborhood of 20%.

Q. And it's to the spine?

A. To the spine.

Q. So the AMA guidelines give a 20% to the spine but they give no additional rating or no additional disability because of the foot drop?

A. That's right.

Q. Well, what I'm saying is, with this type of injury, does the AMA guideline tell you to use the lower extremity standpoint?

A. I don't know. This is what I'm trying to look up for you.

Q. Okay.

A. It says here, impairment of the lower extremity is about 35%. It's in the neighborhood of 15% to the whole man.

(Id. at 7‑9).

Q. Okay. The deep and the superficial nerve are both involved. Now, is this table to be used when somehow the nerve has been injured because of damage to the knee, or can it also be used if the nerve is damaged because of damage to the back?

A. This is my understanding: both.

Q. That it can be used for both?

A. Yes. This is the innervation here, the picture of the innervation of the muscles and the skin, the peroneal nerve.

Q. Then it's your feeling that taken as a whole the fact that it's his leg that is causing the problem, but at the same time the actual injury was to the spine ‑‑

A. That's right.

Q.‑‑ collectively you would give him 35% to the leg, which you then translate to 14% to the whole man?

A. That's right, yes.

(Id. at 9‑10).


On cross‑examination, Dr. vWichman stated further:

Q. You mentioned the peroneal nerve. Now, that nerve controls the muscles to bring the foot up?

A. That's correct.

Q. And so that's more of a disability to the leg than it is to the spine?

A. Yes.

Q. Is there anything in the guidelines that says foot drop itself should be rated as a specific ‑‑

A. Well, it does indirectly by paralysis or loss of function of the nerve.

(Id. at 12‑13).

Back on redirect examination Dr. vWichman testified:

Q. Okay. So you feel that all the nerve damage or all the pathology to the nerve is in the spine?

A. That's correct.

Q. Now, when that nerve is in the spine at that level is it called the peroneal nerve?

A. No. it's called a nerve root. It's called an L‑5 nerve root.

Q. So then getting back to your chart then on Page 53, or where it has a list of the  peroneal nerve deep and then not deep: is it really then fair to call this a damaged peroneal nerve case? Isn't it really a nerve root damage case?

A. It's nerve root damage, but actually ‑‑

Q. I have no further ‑‑ I'm sorry; go ahead.

A. It's peroneal nerve. We know that when you out the root we have a foot drop, and we have loss of feeling on the dorsum of the foot.

(Id. at 15‑16).


In his deposition taken on August 2, 1988, Dr. Horning testified as follows:

Q. Could you just, briefly, summarize the process that you went through to reach the calculations and what your final conclusion was?

A. Yes. May I say, first, I reviewed the records that you provided and saw the nature of his injury was a pinched nerve in the back due to his disk disease. And with that knowledge then went to the AMA guidelines which aren't required by law for this man, strictly speaking, because the date of his injury would seem like a reasonable way to approach it. And looked for the loss due to the disk itself and then the loss due to the pinching on the nerve root which has motor and sensory components to it and then you use a combined value chart to reach 20% of the whole.

Q. Now, Dr. vWichman had reached the conclusion that Bellezza was entitled to a rating for his leg and not his back, is that correct, as far as you could tell?

A. Yes, he did.

Q. Is there any rating system that; you know of other than the AMA guidelines that would reach the conclusion that this is a leg‑rating rather than a back‑rating‑type injury?

A. No.


On cross‑examination, Dr. Horning stated:

Q. You would agree that the injury, although initially was to the back, does have some affect on the leg as well?

A. Absolutely.

Q. Okay. And what you disagree is the method of rating that Dr. vWichman had to the lower extremity rather than to the low back?

A. Yes. I think both the method of rating, but in a sense even the diagnostic category in that he reported it as a peroneal nerve injury. I don't know exactly why he did that. it might be as a way to describe it to nonphysicians. I really don't know. But I think it's clear that he had no peroneal nerve injury. This is all a back disorder.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since the parties agree that the employee's injury arose out of and in the course of his employment and a period of disability resulted from that work‑related injury, the fundamental dispute concerns the nature and extent of the disability. The employee claims that he has suffered a 35% impairment to his right leg and is, therefore, entitled to scheduled permanent partial disability compensation as provided for in AS 23.30.190(a)(2). The defendant, on the other hand, takes the position that the employee has only a back injury and, accordingly, should receive unscheduled permanent partial disability compensation, if any, based on AS 23.30.190(a)(20).


Whether or not the employee is entitled to a presumption of the nature and extent of disability, we find by a preponderance of the evidence that he suffered a 35% impairment of the right leg.


In Glorioso v. Hoffman Construction Co., AWCB No. 84‑0415 at 2 (December 1984), where the impairment to the employee's upper limbs was caused by a subscapular nerve dysfunction, we stated: "Although this was initially an injury to the back, it has caused a loss of function of the upper limbs. Therefore, we find the employee 'suffered a scheduled injury."'


In conformity with this holding, Dr. v. Wichman found that because of an L5 nerve root lesion, caused by the ruptured disc between L4‑5 vertebra, Bellezza suffered a paralysis of his dorsiflexors, which, in turn, brought about a 35% impairment to his right leg. While Dr. vWichman initially made the statement that the method he used to rate the impairment came "from Heaven," a close scrutiny of his testimony reveals that this was not the case. He explained, in essence, that because the spinal root nerve damage caused innervation in the peroneal nerve in the right leg which brought about the drop foot, he considered the impairment to be to leg and not the spine. He then proceeded to the AMA Guidelines and found that an impairment to a lower extremity was equal to permanent partial impairment rating of 35%.


In support of its position, the defendant relies on Dr. Horning's assessment that, according to the AMA Guidelines, there is no actual leg involvement and a leg problem must be considered as part of the back disorder. Based on this premise, he found a permanent partial impairment of 20% of the whole person. If we had held in Glorioso that only the point of direct injury should be rated, Dr. Horning's findings would be correct. However, since we have held that the affected body part is what is to be considered, we must set Dr. Horning's rating aside.


Based on the fact that Dr. v. Wichman rated the actual impaired body part in accordance with Glorioso and used the AMA Guidelines in rating that impairment, we find that the employee suffered a 35% impairment to his right leg.

ORDER

The employee has suffered a 35% impairment to his right leg.


Dated at Anchorage, Alaska, this 12th day of September 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ TJ Thrasher
T. J. Thrasher, Member

/s/ John H. Creed
John H. Creed, Member

REM/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gerald Bellezza, employee/applicant; v. State of Alaska, employer; self‑insured, insurer/defendants; Case No. 527684; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of September, 1988.

Clerk

SNO

