ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

ERIC HEGDAHL,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 523892


v.
)
AWCB Decision No. 88-0239



)

ATCO STRUCTURES, INC.
)
Filed with AWCB Anchorage



)
September 16, 2002


Employer,
)



)


and
)



)

PROVIDENCE WASHINGTON INS. CO.,
)



)


Insurer,
)


Petitioners.
)



)


This petition for dismissal was filed by the petitioner on July 14, 1988, The employee did not file an answer. The petitioners are represented by attorney Martina Kang Ravicz; the employee represents himself. No party requested a hearing so we have decided this petition based on the petition and on the record as it exists in our file. 8 AAC 45.050(c)(2), The record closed on August 23, 1988 when we next met after time had passed for the filing of all briefs.


On April 6, 1988 the employee filed an application for adjustment of claim seeking to set aside a compromise and release (C&R). In his application, the employee said, "At the time of the C&R it was determined I was stable but I was not stable and made it subjectively impossible to perform C&R." The C&R had been approved by the Board on May 20, 1987 after the employee testified at a C&R hearing that he thought the C&R was in his best interest.


The C&R was originally signed by the employee on March 6, 1987. It was filed in our Juneau office on March 17, 1987. Nevertheless, we rejected the C&R until we could set a hearing to receive more evidence as to the reason why the C&R was in the employee's best interest. Accordingly, the May 20, 1987 C&R hearing was scheduled.


The employee was represented by attorney Richard Wagg, at the C&R hearing. Mr. Wagg told the Board that the employee's treating physician "considers him to be medically stable but that his symptoms will wax and wane depending on his activities." (Hearing Transcript at 1). Later the Chairman questioned Mr. Wagg and the employee about the employee's medical condition:

Hearing Officer: Okay. Mr. Wagg, when you talked to Dr. Hadley's office had the doctor assigned any kind of impairment rating?

Wagg: No. All she had. . . .

Hearing officer: It's still diagnose as a strain. . . ?

Wagg: It hasn't changed. . . .

Hegdahl: What it is the joint where the nerve is pained and upset.

Wagg: what she indicated or what the report that was read to me says is that he had not changed since she last saw him in, I believe, early January and that he is stable; he's going to be subject to exacerbations . . . .

Hearing Officer: if things got worse, what kind of treatment could they give him for the problem?

Wagg: Well, I am not a medical physician. They have talked about perhaps injecting cortisones into the spine, but we are trying to put that off as long as we can. I don't think. . . .

Hearing Officer: Surgery is not something that would be an option?

Hegdahl: I don't believe it is.

Wagg: I don't think, and I've been at several of the case management meetings with doctors and the therapists and I don't believe that they are considering any form of surgical intervention.

Hegdahl: I am on medication today, its just a muscle relaxant.

Wagg: An anti‑inflammatory. . .

Hegdahl: Anti‑inflammatory situation.

(Hearing Transcript at 5‑6).


At the end of the hearing the questions continued:

Hearing officer: Well, your attorney is always available. I just wanted to make sure you had an opportunity because you know once its final, its over, its pretty rare that we ever set aside a Compromise and Release. if your business falls apart. . . .

Hegdahl: I fully understand. . . .

Hearing Officer: Its just pretty tough on me. I'm usually the one that gets the phone call from the person later on saying "Gee, I didn't like this after all, how do I get out of it?

Hegdahl: I fully understand the liability there.

Hearing officer: Okay. Actually, I usually get the first phone call, you get the second call.

Hearing Officer: Yeah, that's true.

Hearing Officer: I just wanted to give you one last chance. You've had some time to think about this since the Board did not approve it initially.

Hegdahl: Right. I am ready to get on with my life and quit spinning my wheels. There's a lot I can do and I want to get on with it.

(Hearing Transcript at 8).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act provides at AS 23.30.012, in part, as follows:

At any time after death, or after 30 days subsequent to the date 0 f the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of the chapter. . . .


In some circumstances a C&R can be set aside due to duress or mistake. Nothing in AS 23.30.012 precludes the application of common law and equity principles which permit contracts, including settlement agreements, to be rescinded. See Freitag v. City Electric, Case No. 3 AN‑79‑8860 CIV (Alaska Superior Ct. August 19, 1981). Nevertheless, the courts are generally reluctant to set aside agreements because of freedom of contract principles and the desire that private dispute resolutions be final. In Witt v. Watkins, 579 P.2d 1065, 1068‑69, (Alaska 1978), the Alaska Supreme Court set forth the test to determine whether or not a settlement agreement should be set aside: "The test should be whether, at the time of signing the release, the releasor intended to discharge the disability which was subsequently discovered." To make the determination, all the facts and circumstance surrounding the signing of the release must be considered. Id. at 1069.


Once the releasee establishes that the release was given with an understanding of the nature of the instrument, the releasor must show by clear and convincing evidence that the release should be set aside. Id. at 1069‑70:

[F]actors that may he considered are the manner in which the release was obtained‑‑including whether it was hastily secured at the instigation of the releasee; whether the releasor was at a disadvantage because of the nature of his injuries; whether the releasor was represented by counsel; whether he relied on representations of the releasee or a physician retained by the releasee and whether liability was seriously in dispute. The relative bargaining positions of the parties and the amount to be paid should also be considered.

(Id. at 1070; footnotes omitted).


In applying these principles to the facts in this case, we find the employee clearly understood the nature of the document and its significance when he signed it. He testified he wanted the C&R approved so he could develop his mail order business and go on with his life. He was given time to think about the terms of the C&R before the hearing and he was represented by an attorney throughout the course of the proceedings.


Based on the evidence that the employee understood the nature of the C&R document when he signed it, we conclude the employee has the burden of establishing by clear and convincing evidence that the C&R should be set aside. We find the employee has not met this burden.


The record shows the C&R was not hastily secured, Mr. Wagg drafted the C&R and the employee then signed it on March 16, 1987. The C&R was not approved until May 20, 1987, and only after the employee testified as to its merits. We find the employee was not at a disadvantage because of his injuries, and he was represented by legal counsel. He relied on his own physician's medical opinion setting the case. Liability was seriously in dispute.


The employee's sole argument in support of setting aside the C&R is that the C&R was based on a mistake in determination of fact. Specifically, the employee argues that the parties mistakenly understood that his medical condition was stable at the time the C&R was signed. Nevertheless, the record does not support a finding of such a mistake. As Mr. Wagg stated at the hearing, the employee's condition war. stable but his symptoms would wax and wane depending on his physical activity. Moreover, we find no medical evidence in the record which shows the employee's medical condition has become less stable than it was at the time of the C&R hearing.


Based on our review of the factors listed in Witt v. Watkins, we find the employee has not shown by clear and convincing evidence that the C&R should be set aside due to mistake. Accordingly, we conclude the petitioners' petition to dismiss should be granted.

ORDER

The petitioners' petition to dismissed the employee's application to set aside the May 20, 1987 C&R is granted.


DATED at Anchorage, Alaska, this 16th day of September, 1988 .

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred Brown
Fred G. Brown, Designated Chairman

/s/ Joe Thomas
Joe J. Thomas, Member

/s/ Steve Thompson
Steve M. Thompson, Member

FGB/cdl

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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