ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

SHARLIE MUNOZ,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 317430



)
AWCB Decision No. 88-0240


v.
)



)
Filed with AWCB Anchorage

COLUMBIA WARDS FISHERIES,
)
September 16, 1988



)


Employer,
)



)


and
)

PROVIDENCE WASHINGTON,
)



)


Insurer,
)


Petitioners.
)



)


We heard Petitioners' request for a downward adjustment in Employee's temporary total disability (TTD) compensation rate on August 18, 1988, in Anchorage. Attorney Mike Jensen represented Employee who testified by telephone. Attorney Shelby Nuenke‑Davison represented Petitioners. We closed the record when the hearing ended.

FACTUAL SUMMARY

Employee injured her hand on July 25, 1983 while working as a cook for Employer at its Snug Harbor cannery. She initially injured the hand working for Employer in 1981.


Employee began working as a cannery cook in 1976 for Peter Pan Seafoods. Prior to this time, she was a housewife for 18 to 20 years. She continued cooking for Peter Pan on a seasonal basis through the 1980 season. She testified she worked approximately four and one half months (May through mid‑September) each season, earning $6.00 to $7.00 per hour with time and one‑half for hours exceeding 40 per week. However, she worked five and one‑half months in 1980. She indicated she worked approximately 84 hours per week. (Employee Dep. at 13).


During the winter in 1978 and 1979, Employee cooked for the McCluren School for Boys in Woodburn, Oregon. This job lasted from November through April, entailed a forty‑hour work week, and paid $5.00 per hour. (Id. at 14). She felt she could not work at this or other winter jobs after her 1981 injury. (Id. at 15). Employee and her husband now live in Arizona where they are purchasing a home.


Employee began working for Employer in April 1981 at its Snug Harbor cannery. She estimated the work seasons lasted four months and she worked 80 hours per week. (Id. at 15). She believes she would have worked at least four months at Snug Harbor in 1984. (Id. at 16). Regarding meal costs, she estimated that they cost $5,50 to $7.50 per meal.


Employee collected unemployment insurance benefits during all winters except the years she worked at the Woodburn Boys School. She asserted she had a good work record and believes she could have worked more than 105 days per year.


Emery Showalter, Employee's foreman at Snug Harbor, now works for Employer at Orange Cove Packing in Kenai. The Snug Harbor cannery closed after the 1984 season, Showalter testified Employee was a good worker, and he would have recommended her as a cook elsewhere. Showalter indicated that the seasons at Snug Harbor (until it closed) and Orange Cove usually last approximately 105 days. (Showalter Dep. at 5‑6). He further indicated that fisherman at the Orange Cove cannery get charged $6.50 per meal. (Id. at 8). In his deposition, Mark Coles, the secretary‑treasurer of the Alaska Fishermen's Union stated that the season for cooks in Kenai lasts approximately 90 days. (Coles Dep. at 10, 15). He stated that under a new union agreement first cooks are paid $8.65 per hour while second cooks are paid $7.85 per hour. (Id. at 11). Coles stated cooks work 11 hours per day, seven days per week. (Id. at 11‑12). Coles was unable to estimate the value of room and board.


Coles also testified that Employee's union pension plan terminated in 1986. (Id. at 5). Employee was not vested in the plan. (Id.).


Mary Thomas, another cook for Employer testified at the hearing. She has worked for Employer since 1979. She worked in the Orange Cove cannery for nine years (1979‑1987), and she cooked at the Red Salmon cannery in 1988. She stated that in 1984 she was paid $7.13 per hour as a "second" cook. She estimated the average season at Orange Cove and Red Salmon lasts 105 days. Thomas testified she worked a ten‑hour day, seven days a week.


We were not provided with Employee's annual earnings at Peter Pan from 1976 to 1979. Employee made the following earnings in the canneries from 1980 through 1983:


YEAR
CANNERY
EARNINGS

1980
Peter Pan
$22,990.24


1981
Snug Harbor
$9,552.69


1982
Snug Harbor
$9,520.48


1983
Snug Harbor
$9,171.80


Ray Landry, superintendent for Employer's canneries stated in an April 15, 1988 letter that the Snug Harbor (or Chisik) cannery no longer needed a cook after 1984, but Employer would have attempted to place her at Orange Cove in 1985. The only available position at Orange Cove in 1985 would have been second cook. Landry supplied the earnings of Employee's replacement at Snug Harbor in 1984 (where operations had been reduced 60 percent), and the earnings of the Orange Cove second cook, presumably Mary Thomas, for the years 1985‑87. The following chart shows these earnings:




HOURLY

YEAR
SITE
SEASON
WAGE
EARNINGS
1984
Snug Harbor
77 days
$7.81
$7,497.38

1985
Kenai
107 days
$7.13
$10,623.02

1986
Kenai
78 days
$7.13
$7,784.54

1987
Kenai
96 days
$7.13
$10,006.24

Landry estimated the value of room and board at $15.00 per day.


Landry also stated that there are significant cyclical variations in annual earnings in the fishing industry. Accordingly, he adjusted the above earnings to account for the fact the second cook worked at other unrelated jobs before and after the cooking season. He asserted these other jobs would riot be available to Employee.


Petitioners request a downward adjustment in Employee's compensation rate. They assert Employee's compensation rate should be based on annual earnings of $8,997,80, the average of the four years' earnings supplied by Landry. on this basis, they assert Employee's TTD rate should be $115.09, and she owes them approximately $40,000 in overpaid TTD benefits.


Employee argues she should continue getting benefits at her current TTD rate. Moreover, she alternatively asserts that with a room, board and pension adjustment to her average weekly wage, she should get a compensation rate increase.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury, AS 23.30.220 provided in pertinent part:

Determination of average weekly wage. Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:

. . . . 

(2) The average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury;

(3) If the board determines that the wage at the time of the injury cannot be fairly calculated under (2) of this section, or cannot otherwise be ascertained without undue hardship to the employee, the wage for calculating compensation shall be the usual wage for similar services rendered by paid employees under similar circumstances, as determined by the board.

Our supreme court has construed this section in several cases.


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court: expanded upon its holding iii Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that 11(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the usual wage for similar services rendered by paid employees under similar circumstances.


Accordingly, we must first determine if there is a substantial difference between Employee's historical wages and her time‑of‑injury wages. Her annual earnings at the canneries for the three years preceding her injury were $22,990.24 in 1980, $9,552.64 in 1981, and $9,520.48 in 1982. Clearly, the largest wage is her 1980 earnings. Employee earned $9,171.80 in 1983, her injury year. We find a substantial difference between her 1980 and 1983 earnings.


We must next determine whether the wages she earned at the time of injury would continue into the period of her disability. The available evidence indicates that the wages Employee earned in 1983, her injury year, are a reasonable reflection of the cannery earnings she could expect to earn from 1984 through 1987. However, Employee indicated she may have continued working as a cook in the off season in jobs like the boys school work had she not initially injured her hand in 1981. We estimate she worked at this job for 24 weeks (November to April) for 40 hours per week, at $5.00 per hour. Therefore, her earnings at this job would provide her with approximately $4,800.00 in additional income.


However, we are somewhat troubled by Employee's claim that she would have continued working in the off‑cannery season had she not hurt her hand. She worked at the boys schools in the winters of 1978‑79 and 1979‑80, but she apparently did not work the winter of 1980‑81. She did not injure her hand until the summer of 1981. She never explained why she did not work the winter of 1980‑81. One possible explanation is Employee worked a long fishing season in 1980 when she earned over $22,000.00. She may have felt she had earned adequate income in that year and did not need to work the winter. Nonetheless, we are also mindful that her statements on her intentions regarding her probable future earnings may be self‑serving. on the other hand, no evidence was presented on Employee's credibility. Accordingly, we find she would have earned approximately $4,800.00 per year in the off‑cannery season.


Evidence conflicts regarding Employee's probable future earnings for Employer. After considering all the evidence, particularly that discussed in our factual summary, we find that Employee would work as a second cook and earn $7.85 per hour, with time and one‑half over 40 hours. Moreover, we find she would work on average, eleven hours per day for 105 days per season. Using these figures, we find Employee would earn $9,700.95 annually at the cannery.


Employee also argues that her average weekly wage should be increased to reflect her union contributions to her pension, and by the reasonable value of room and board while she works at the cannery.


Employee asserts she vested in her union pension. We disagree. Mark Coles stated clearly that Employee was not vested.


We have consistently and repeatedly found that it is too speculative to include union contributions in wages when an employee has not vested. Barr v. Arctic Slope A.G.G.C. JV, AWCB No. 880042 (March 1, 1988); and Gray v. Morrison‑Knudsen Co. Inc., AWCB No. 870212 (September 10, 1987). We have further found that wages in AS 23.30.265(20) includes fringe benefits if the benefits were vested at or before the time of an employee's injury. Rock v. Wilder Construction Co., AWCB No. 870292 (November 20, 1987) at 5. Because Employee was not vested at the time of her injury, her request to include union pension contributions in his wages is denied and dismissed.


Regarding room and board, Employee testified she heard $100.00 per day was a reasonable value. She also testified meal cost between $6.50 and $7.50 per meal. She further indicated she owns and maintains a home in Arizona during the fishing season. Therefore, she still incurs a room cost during that time.


The definition of "wages," in effect when Employee was injured, included "the reasonable value of hoard, rent, housing, lodging, or similar advantage received from the employer AS 23.30.265(20).


We have repeatedly ruled that board privileges would count toward the wage of an employee only to the degree that these privileges had measurable value to the employee over alternative sources of food. Gushalak v. Doyon Construction Co., AWCB No. 850068 (March 15, 1985). King v. State of Alaska, Department of Natural Resources, AWCB No. 840412 (December 31, 1984); Hess v. Brinkerhoff Signal, AWCB No. 840073 (March 30, 1984). We also have ruled that the party seeking a wage adjustment for employer provided board has the burden of proof that an advantage existed and in what amount. Stites v. Northland Maintenance Co., AWCB No. 850113 (May 3, 1985). Gushalak, AWCB No. 850068 at 3. Furthermore, we have likewise found that employees must show that the value of room constitutes a real economic gain before such value will be included in the employee's wages. Hess, AWCB No. 840073 at 4‑5.


Accordingly, we find the Employee has failed to show how her room at the cannery constitutes an advantage or real economic gain. Her request to include room in her wages is denied and dismissed.


However, we find Employee has shown an economic advantage regarding her company‑provided board. She did not incur food costs in Arizona while working at the cannery and getting her board. We conclude a reasonable value is $7.50 per meal or $22.50 per day. In a 105 day season, then, we find the reasonable value of board is $2,362.50.


Taking into account Employee's probable earnings at the cannery ($9,700.95), her off‑season earnings ($4,800.00) and her board allowance ($2,362.50) we conclude Employee would earn $16,863.45 from 1984 and continuing. This figure computes to an average weekly wage of $324.30 and a TTD rate of $216.20. since Employee was paid $294.75 weekly, we find she was overpaid. Petitioners may deduct 20 percent of future installments as allowed under AS 23.30.155(j). We deny Petitioners' request to deduct more than 20 percent.


Finally, Employee requests that we award her attorney's fees based on the amount of overpayment she saved by litigating the downward compensation rate issue. In this case, Petitioners requested a reduction from $294.75 weekly to $115.09 weekly. We reduced the rate to $216.20 weekly, Therefore, Employee benefited in the sense she litigated, with her attorney's assistance, her obligation to pay back the entire amount requested by Petitioners.


We find a reasonable fee under AS 23,30.145(b) appropriate here. We further find that this case involved an uncomplicated compensation rate issue, and that the case was not unusually lengthy. However, we find the nature of the case significant because Employee faced a possible $40,000.00 overpayment. In addition, three depositions were taken. With these factors in mind, we conclude that this case would entail 10 hours of legal work. Based on a reasonable fee of $125.00, we award attorney's fees of $1,250.00. Furthermore, we award reasonable costs which Employee shall submit to Employer for payment. We retain jurisdiction to resolve disputes.

ORDER

1. Petitioners' request to reduce Employee's TTD compensation rate is granted. Employee's compensation rate, retroactive to February 1, 1984 shall be $216.20.


2. Petitioners may reduce Employee's compensation in accordance with this decision and AS 23.30.155(j).


3. Employer shall pay Employee attorney's fees and costs in accordance with this decision.


Dated at Anchorage, Alaska, this 16th day of 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ MR Torgerson
Mark R. Torgerson, Designated Chairman

/s/ TJ Thrasher
T.J. Thrasher, Member

MRT/gl

DISSENT
Concurrence and Dissent of Member John Creed

I concur with the majority on the compensation rate issue with one exception. I dissent on the fringe benefits issue. As I stated previously in Rock, under a union agreement, fringe benefits are negotiated in lieu of wages and should therefore be considered wages for compensation rate purposes. Moreover, I find that the supreme court in Ragland made no distinction between vested and unvested benefits. The board should likewise make no such distinction. Vested or not, the facts are that Employee's union was contributing to trusts for Employee as part of his compensation. See Ragland 724 P.2d 511, 522. it is "harsh simply to ignore part of an employee's earnings power" merely because he is not vested. Id.
/s/ John H. Creed
John H. Creed, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sharlie Munoz, employee/respondent; v. Columbia Wards Fisheries, employer; and Providence Washington, insurer/petitioners; Case No. 317430; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of September, 1988.

Ginny Lyman, Clerk
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