ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

EUGENE VIGESAA,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 805162



)
AWCB Decision No. 88-0246


v.
)



)
Filed with AWCB Fairbanks

LOURIE CONTRACTING,
)
September 20, 1988



)
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)



)


and
)



)

PROVIDENCE WASHINGTON INS.
)

GROUP,

)



)


Insurer,
)


Defendants.
)



)


We heard this request for a compensation rate adjustment and attorney's fees and costs in Fairbanks, Alaska on September 6, 1988. Attorney Michael Stepovich and paralegal Peter Stepovich represented the applicant employee and attorney Michael McConahy represented the defendant employer and insurer. The record closed at the conclusion of the hearing.

ISSUES
1. Is the employee entitled to a compensation rate adjustment under AS 23.30.220(a)(2)?

2. Is the employee entitled to attorney's fees and costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee injured his back while running a jackhammer as a laborer for the employer on March 11, 1988. The employer is paying him temporary total disability (TTD) benefits at the minimum rate of $110.00 per week, calculated under AS 23.30.220 (a) (1) based on income for 1986 and 1987 as reported to the I.R.S. and to the employer's insurer. In 1986 he reported $1270.00 on his income tax return, and in 1987 he reported $7,011.00. At the hearing the employee testified that he had additional income from odd jobs and rental income which he had failed to report those years, but he offered no evidence for the record, concerning the amounts or sources. He also testified that the deaths of his mother, father, and sister required him to leave Alaska for a total of approximately four months during those two years, though he did maintain telephone contact with prospective Alaska employers while out of state, in case work should have become available.


The employee is 42 years old. After leaving the Navy in 1971 the employee has worked at stock raising and other agriculture work, cattle buying, truck driving, labor, and construction intermittently. He testified that he came to the Fairbanks area in 1985 hoping to better his position financially. Nevertheless, he had a very difficult time finding work, and so worked seasonally and intermittently in a variety of jobs until his injury. He took training in asbestos abatement and removal, and the state certified him for this work in October, 1986. However, he managed to find only a few months work in this field with Ecosafe and Central Environmental before his injury. At the hearing the employee testified that his years of working and establishing contacts in Alaska would have secured him substantially more work in 1988 than in the previous years.


The employee provided us no information concerning his income during the years preceding 1985. In the last few years his wages ranged from about $10.00 to $26.00 per hour. He has intermittently drawn unemployment benefits.


The employee presented several witnesses at the hearing to testify that work would have been available to him, but for his injury. April Dean, formerly a worker in the office of Technic Services, Inc., testified that the employee was on the company secondary asbestos abatement workers call list, and that she would have called him for four short‑term jobs in 1988. She testified that these jobs paid wages from approximately $27.00 to $33.00 per hour, and offered as much as ten hours work per day. She estimated that the employee could have worked about one week a month. Jerry Walker, a foreman with Murry International, a subcontractor for telephone companies in New England, testified that he had needed a "digger" truck operator in April 1988 in Massachusetts, and that he would have hired the employee at the recommendation of a mutual friend for $14.00 or $15.00 per hour. Dave Thompson, the owner of Arctic Contractors, testified that he had a laborer's position available in March 1988 for a barracks remodeling contract on Fort Wainwright, and that he would have hired the employee at $20.00 to $24.00 per hour if the employee had not been injured. He testified that he had hired a crew of six men, had eventually reduced the crew to three, but had increased it to four at the time of the hearing. He expected the job to end in December of this year or mid‑January 1989. He testified that he would have expected to still have the employee at work. The employee testified that although he would have been willing to take the position with Murray International and to fly back and forth from New England to spend time with his family in Fairbanks, he would have preferred to take the position with Arctic Contractors in March 1988 and would have stayed with Arctic Contractors when the position with Murray International was offered in April 1988.


The employee argues that he is entitled to a substantial increase in his compensation rate to reflect his greater earning opportunities in 1988, and that he is entitled to appropriate statutory minimum attorney's fees and legal costs. The employer argues that the cases awarding an increase in compensation rate under AS 23.30.220(a)(1) reflect a substantial occupation change or a dramatically improved economic environment, and that in this case the employee was expecting to perform the same sort of work he had for a number of years, in roughly the same environment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) if the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court has decided several cases that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987)" See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted) See also Brunke v. Rogers and Babler, 714 P.2d. 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


There is no substantial difference between the hourly wage earned by the employee at the time of his injury and his historical wages. What the employee appears to be impliedly arguing is that in 1988 (and perhaps into the indefinite future) he would be able to work continuously instead of in the sporadic pattern of years past. Continuous employment would obviously yield dramatically higher income to be used under AS 23.30.220(a)(2) than the 1986 and 1987 income used to calculate benefits under AS 23.30.220(a)(1), and we find that the difference between the wage figures would be substantial.


Based on the employee's testimony we find that he would have elected to work with Arctic Contractors (or similar work) rather than accept a subsequent job offer with Murray International to work in New England. Although the owner of Arctic Contractors testified that he would have expected to keep the employee working as a laborer through the date of the hearing, the evidence was clear that the work was temporary and that the employer had reduced his crew by as much as half at one time. Although the office worker for Technic Services felt the employee might have been able to work at asbestos abatement as much as one week a month through the time of the hearing, this is the same sort of work sought and performed by the employee in 1986 and 1987, even sought by the employee while he was out of state attending to family responsibilities. we are unable to find a preponderance of the evidence to support the employee's implied contention that he could find much more continuous work in the years to come than he has in years past. We find the evidence available in the record too speculative to cause us to regard a calculation of benefits under AS 23.30.220(a)(2) as more "fair" to the employee than benefits calculated under AS 23.30.220(a)(1). See generally Strait v. Carrs Payless, AWCB (August 15, 1988). We conclude that the employer properly calculated the employee's compensation rate under AS 23.30.220(a)(1) based on his 1986 and 1977 earnings.

II. Attorney's Fees and Costs


AS 23.30.145 provides for the award of attorney's fees and legal costs to prevailing employees. As we have awarded no benefits in this decision, we shall award no attorney's fees or costs.

ORDER

The employee's claim for a compensation rate adjustment, attorney's fees, and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 20th day of September, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William Walters
William Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSW/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eugene Vigessa, employee/applicant; v. Lourie Contracting, employer; and Providence Washington Insurance Group, insurer/defendants; Case No. 805162; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September 1988.

Marci Lynch, Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(1)(1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.








