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We heard this claim for temporary total disability compensation, vocational rehabilitation, medical benefits, interest, attorney's fees and costs in Anchorage, Alaska on June 8, 1988. The employer additionally requested a compensation rate adjustment and a determination that compensation had been overpaid. The employee, represented by attorney Michael J. Jensen, testified at hearing. Attorney Shelby L. Nuenke‑Davison represented the employer and its insurer. The record closed at the end of the hearing.


The employee, a 30‑year‑old tireman, injured himself while working for the employer near Prudhoe Bay, Alaska on July 29, 1985. He was crushed between an hydraulic boom and the truck the boom was mounted upon while using it to change a tire on a piece of heavy equipment. The employer accepted his claim and paid temporary total disability compensation for the two‑and‑a‑half year period from July 30, 1985 through February 23, 1988 at a weekly rate of $489.33. The dispute at hearing involved the employee's entitlement to additional compensation and vocational rehabilitation after February 1988 and the employer's contention it had paid the compensation at too high a weekly rate resulting in overpayment.

ISSUES

1. Was the employee entitled to receive temporary total disability compensation after February 23, 1988.


2. Was the employee entitled to receive vocational rehabilitation benefits.


3. Was the employee entitled to medical benefits for a torn rotator cuff, cervical spine 

complaints, carpal tunnel syndrome, or leg numbness.


4. Was $489.33 the proper weekly compensation rate.


The employee, Martin T. Settle, Mark A. Kamberling, Kari H. D'Aboy, David Aslanides, and David E. Tydings testified at hearing. We considered the following deposition transcripts; Charles Olson, May 2, 1988; Moy E. Cramer, M.D., May 18, 1988; Peter Klein, D.C., May 24, 1988; and Norman R. Gunn, M.D., May 27, 1988. The employee also sought to rely on a number of documents first served on the employer and received by us on Kay 25, 1988. The employer declined to waive its right to cross‑examine the authors of those documents. In the absence of such a waiver we may rely upon documents received less than 20 days before hearing only if the documents are admissible "under a hearsay exception of the Alaska Rules of Evidence." 8 AAC 45.120(I).


The employee argued one of the documents, an examination report from Objective Medical Assessments Corporation dated April 14, 1974 and signed by Price M. Chenault, M.D., and Arthur M. Smith, M.D., was admissible as an admission of the employer. He cited two cases, summarized by Professor Larson in his treatise, where the courts held statements made by physicians hired by the employer were admissible as admissions against interest.


Under the Alaska Rules of Evidence a statement offered against a party as an admission by a party‑opponent is not: a hearsay exception but is instead a statement which by definition is not hearsay. Alaska Rules of Evidence 801, 803, 804. Reading our regulations mechanically, an admission against interest of a party opponent could not be relied upon under 8 AAC 45.120(I). However, no basis for treating a reliable out‑of‑hearing statement which by definition is not hearsay more harshly than one which falls within a specific exception to the hearsay rules is readily apparent. Consequently, this panel construes our regulation broadly to permit reliance on statements which have been "excepted" from the hearsay rule by definition under Rule 801 as well as by specific exception under Rules 803 or 804.


Statements made at hearing, as well as in the report itself, indicated Objective Medical Assessments Corporation was retained by the employer's insurance adjuster to perform an examination of the employee. We believe the members of a medical panel, retained by the employer's agent to assess the employee's condition, are themselves agents of the employer for that limited purpose. Statements of a party's agent concerning a matter within the scope of that agency, made during the existence of the relationship, are admissible when offered against the party. Rule 801(d)(2). We therefore considered those portions of the objective Medical Assessments Corporation's April 14, 1987 report which would be admissible under Rule 801 (d) (2) . We did not consider the remainder of the report or the rest of the documents listed on the employee's notice of intent to rely.

SUMMARY OF EVIDENCE

In his deposition the employee testified the Prudhoe Bay project was the first time he ever worked for the employer. (Olson Dep. at 11). He is, however, knowledgeable and experienced in all aspects of tire repair and retreading. (Id. at 14). He testified at hearing he has been active in the repair and remanufacture of tires since 1975. He intended to continue working for the employer when the Prudhoe Bay project ended. His foreman at Prudhoe told him he wouldn't be laid off before his co‑workers because of his extensive experience. The employee stated, however, that he did not know where the employer's next project would be or what projects were worked in the period from late 1985 through 1988.


Former co‑worker Martin T. Settle testified he worked with the employee at Prudhoe Bay. Settle had 16 years experience in tire repair. He stated he worked at Prudhoe Bay until laid off on October 15, 1985 when the project closed down. He also worked for the employer on a project in Tucson, Arizona from December 2, 1986 through March 2, 1987. in Tucson he earned two dollars an hour more than he made at Prudhoe Bay. Settle testified giant tire repair work is hard to find, and he would work for the employer if work was made available to him. However, he stated he had not actively sought the work in Tucson he ultimately obtained.


The employee testified at hearing that he worked in the employer's shop as a heavy duty tireman repairing tires. He had to take the damaged tire off its wheel, repair it, and replace it on the wheel. Settle testified the largest: tires repaired, "giant tires," were eight feet in diameter and together with their wheels weighed up to a ton. Such tires were lifted using the hydraulic boom. Tires in the 400 to 450 pound range were lifted from flat on the floor to an upright position by hand.


The employee testified he could not return to heavy duty tireman work due to his 1985 injury. Because of neck, chest, and left shoulder injuries he has left shoulder pain when lifting above his shoulder, left hand ‑numbness, neck pain, upper back pain, headaches, and heartaches. Consequently he couldn't lift tires onto a flatbed truck, operate overhead controls on hydraulic booms, or lift overhead when unstacking tires. Settle testified shop work included lifting giant tire lock rings weighing 65‑85 pounds to shoulder level and lifting heavy sledge hammers overhead.


Vocational rehabilitation consultant Mark A. Kamberling testified he prepared a. heavy duty tireman job analysis dated May 12, 1988 by traveling to the employer's Red Dog Mine job site in May 1988. Tires there were not stacked but rather stored leaning up against each other. Lifting of heavy tires by hand involved lifting with the legs and driving the tire upright. He observed no heaving lifting above the shoulder and no such lifting ability was described to him by the supervisor at the site. The job analysis indicated sledge hammers used weighed 7.5‑10 pounds.


Kamberling also testified that while preparing the job analysis he spoke to Bill Castoe, one of the employer's supervisors. Castoe told Kamberling he knew the employee as a good worker from Prudhoe Bay. Castoe stated the chances were 50‑50 the employee could have worked on the Red Dog Mine project through August 1988. Kamberling stated he himself had no other information regarding employer projects during the 1986‑1988 time period.


The employee stated he had no other alternatives so he began to organize a tire retreading business in June 1986. His father owns the business by virtue of supplying about $100,000.00 used to procure a shop, necessary equipment, and inventory. The employee testified he first organized the business then, in December 1986, began acting as supervisor. His spouse and another worker are paid to be retreaders. However, he also retreads some tires as well as training and supervising the retreaders. The business retreads only passenger car and light truck tires, The business is close to breaking even at this time although that is due, in part, to the fact that he has not received any pay for his work. He stated he hoped to purchase the business from his father at some point and expected to receive credit for the time he worked without pay in that way.


Settle testified he had extensive experience in the tire retreading business and currently worked as a retreader in his father's shop. He believed a retreader could steadily earn $8.75‑$9.00 per hour. A shop foreman could get $9.00 an hour and a shop manager $9.50 an hour. He believed no less than five years would be needed to fully establish a tire retreading business. He believed the employee could work as a manager but believed such positions were hard to find. He also stated his belief that a business restricted to retreading car and light truck tires only was unlikely to be successful.


Settle testified a full service shop would handle both passenger car tires weighing 25‑35 pounds and commercial truck tires weighing up to 200 pounds. He stated little overhead work was involved. Tires did have to be carried on a shoulder from place to place. Vocational rehabilitation consultant David Aslanides testified he contacted and observed a retreading business in Tacoma, Washington. He determined passenger car tires weighing 25‑40 pounds and truck tires weighing up to 100 pounds were retreaded. As part of the process tires were lifted onto hooks similar to "meat hooks," The employee also stated tires had to be lifted onto hooks and that tires had to he carried, rather than rolled, to avoid contaminating the surface to be retreaded.


Kari Hansen D'Aboy, a vocational rehabilitation consultant, testified she went over the tire repairer job analysis marked Alaska Oilfield Services with the employee. However, Dr. Klein found the job unacceptable on October 29, 1986. She therefore prepared a job analysis of the employee's father's retreading shop dated April 13, 1987. She believed that analysis, approved on April 14, 1987 by Price Chenault, M.D., indicated the employee could work as a retread shop manager. She observed the employee successfully insert and remove tires from the retreading machine, and carry tires between work stations, using only his right arm. She also consulted with the employee in preparing the written job analysis.


vocational rehabilitation consultant David E. Tydings testified he had reviewed the file concerning the employee's case compiled by himself and co‑workers including Aslanides, Hansen D'Aboy and Kamberling among others. Having reviewed that file, he testified that he believed the employee could obtain employment as a tire shop manager with earnings from $1,250 to $2,100 per month to start. Consequently, further vocational rehabilitation of the employee was unnecessary.


Peter Klein, D.C., testified in his deposition that he has treated the employee since March 27, 1986. (Klein Dep. at 5). Treatment consists of spinal manipulation and stretching. (Id. at 6). Although he treated the employee more frequently at first, he now treats the employee two times a month for maintenance. (Id. at 12). Part of the employee's condition involves a subluxation of the vertebrae of the cervical spine with radicular pain into the arm. (Id. at 8). Dr. Klein also agreed with the orthopedic surgeons who diagnosed a left shoulder rotator cuff tear. (Id. 7). Dr. Klein stated the employee's condition is medically stable. (Id. at 14). Dr. Klein did not release the employee to return to work as a heavy duty tireman, because of the heavy weights involved. (Id. at 14). He limited the employee to lifting no more than 50 pounds up to 10 times an hour. Dr. Klein believed the employee could physically cope with the demands of his current tire retread business.


Moy E. Cramer, M.D., a board‑certified orthopedic surgeon, examined the employee and authored the Orthopedic Panel Consultants' report of January 1988. He reviewed medical documents including shoulder x‑rays taken for objective Medical Assessments in April 1987 and a left shoulder arthrogram report. (Cramer Dep. at 9). His examination of the employee took about an hour. (Id. at 7). He concluded the x‑rays looked normal. (Id. at 9).


The employee complained of head, neck, upper back, chest, and left arm pain which be believed resulted from the 1985 injury. (Id. at 11). Dr. Cramer's clinical examination revealed no abnormalities of the cervical spine, trunk, left shoulder, or left arm. (Id. at 18). However, because the arthrogram report of the employee's left shoulder indicated a small rotator cuff tear, he accepted the diagnosis of left rotator cuff tear. He related the tear to the 1985 injury. (Id. at 31).


Dr. Cramer concluded the employee's condition was medically stable. (Id. at 27). Fe believed, based on his review and approval of several job analysis, that the employee could return to work for the employer as a heavy duty tireman. (Id. at 25). He stated that repetitive overhead lifting, rather than heavy lifting below the waist, was beyond the employee's capability due to a rotator cuff injury. (Id. at 26).


Norman R. Gunn, M.D., testified he participated in the Orthopedic Panel Consultants' examination of the employee. He is an orthopedic surgeon holding the British equivalent of board‑certification. (Gunn Dep. at 4). He also concluded the employee was medically stable. (Id. at 6). He found no clinical evidence of left carpal tunnel syndrome or cervical nerve root involvement. (Id. at 7, 12). The only clinical sign of a left rotator cuff tear was discomfort during abduction of the arm. (Id. at 14). The employee reported no pain when the left arm was held below 75 or 80 degrees of abduction.


Dr. Gunn concluded the employee had a left rotator cuff tear which was mildly symptomatic when the arm rose above shoulder level. (Id. at 21). He believed heavy overhead lifting might cause the shoulder to hurt but probably wouldn't cause any further damage. (Id. at 16) . He anticipated the employee's ability to lift at below shoulder levels would be very close to normal. (Id. At 17).


Dr. Gunn stated that during his examination he reviewed a July 29, 1985 x‑ray report which indicated the employee's cervical spine was normal. Subsequently, he reviewed x‑rays dated April 14, 1987 of the employee's cervical spine which in his opinion indicated the spine was normal. (Id. at 20). He was aware of BMG reports indicating some abnormalities in the employee's left arm when he concluded the employee did not have carpal tunnel syndrome. (Id. at 22) . The degree of electrical changes detected by the EMG testing were characterized by Dr. Gunn as "very minor. (Id. at 25).


He approved the employee's return to work at positions as described by the three job analyses made available to him. (Id. at 8). He believed the employee should avoid lifting more than 50 pounds overhead. (Id. at 9). While he believed no employee should lift 400 pounds, he approved the employee raising one side of a 400 pound tire from the floor and tipping it up onto its tread. (Id. at 11).


The results of an earlier examination of the employee, performed by Objective Medical Assessments Corporation, were included in the April 14, 1987 report of orthopedic surgeon PriQl@I M. (scanning error) Chenault, M.D., and neurologist Arthur M. Smith, M.D. They examined the employee and had EMG testing performed. Complaints listed in the report were pain in left shoulder, left arm and pain numbness, left arm weakness, headaches with blurred vision, pain in the neck and between the shoulder blades, and numbness in the left foot. (Report at 2). Dr. Chenault listed injuries suffered by the employee due to the 1985 accident as multiple rib fractures, punctured right lung, a myocardial contusion and "injury to the left shoulder with a fracture to the shoulder region." The source of the information about the 1985 injuries, particularly the shoulder fracture, was not stated.


Cervical x‑rays revealed normal lordosis and disc spaces. The report noted "minimal" degenerative changes consisting of a spur on the C5 vertebra. Foramina were "widely patent." (Report at 8). X‑rays of the left shoulder revealed "soft tissue calcification . . . consistent with previous trauma to the acromioclavicular joint. " The April 1987 arthrogram, noting a rotator cuff tear, was duly noted. The panel diagnosed a rotator cuff tear, pain and headaches indicating prior cervical strain, and symptomatic left arm carpal tunnel syndrome. (Report at 9),


The panel did not find the employee medically stable. It recommended referral for orthopedic treatment "which may include repair of the torn rotator cuff and a left carpal tunnel release." The concluded the shoulder condition was related to the 1985 injury. (Report at 9).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
TEMPORARY TOTAL DISABILITY COMPENSATION

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality, AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by. reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far As his injury will permit. The test is whether the ‑claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).


In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work connected injury or illness.


In Bailey v. Litwin Corp., 713 P. 2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability; "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work) ." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P‑2d 795, 801 (Alaska). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Our inquiry therefore focuses on whether the employee was, after the date the employer stopped paying temporary total disability compensation, "incapable of performing any kind of work" due to his 1985 injury. The employee's testimony establishes his having worked as a tire retread shop manager and retreader since December 1986. It also establishes his many years experience working in that industry. The medical evidence establishes that Drs. Klein, Chenault, Cramer, and Gunn have all approved the employee working as a manager and occasional retreader from an orthopedic perspective. The employee produced no medical evidence establishing any continuing problems due to the myocardial contusion. Witness Settle, with 16 years in the tire retreading business, agreed the employee was employable as a retread shop manager. We find, based on that evidence, that the employee is capable of working as a tire retread shop manager.
 We also find, based on the testimony of the vocational rehabilitation consultants and the labor market surveys of May 26, 1987 and February 1, 1988, that the employee is capable of working as a tire shop manager.


His claim for further temporary total disability compensation is denied and dismissed.

VOCATIONAL REHABILITATION

A full evaluation of the employee's need for a vocational rehabilitation plan was completed by David Tydings. He testified he reached the conclusion the employee did not require a vocational rehabilitation plan. Under AS 23.30.041 an employee's entitlement to a vocational rehabilitation plan turns on the ability to return to "suitable gainful employment" without such a plan. AS 23.30.265(28) defines "suitable gainful employment" as that "reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury."


Tydings concluded work as a tire retread or tire repair shop manager represented suitable gainful employment. We agree with that conclusion. Based on the vocational rehabilitation consultant's testimony, we find that as a beginning tire repair shop manager the employee might earn $288.00 to $485.00 a week, earnings rising to $769.00 a week with experience. Based on Settle's testimony, we find that as a tire retread shop manager the employee could currently earn $380.00 to $510.00 a week. Those rates of pay are less than the $796.00 gross weekly earnings at time of injury. However, we must also consider other factors. The vast majority of the employee's work experience involves similar work in tire repair and retreading. The employee also has only a high school education. The employee is currently fully qualified for positions as a shop manager and could, over time, approach the level of wages he obtained during his short period of employment as a tireman. We conclude that, considering all the factors, the positions of tire retread shop manager and tire repair shop manager constitute suitable gainful employment available to the employee without a vocational rehabilitation plan. we conclude the employee is not entitled to a vocational rehabilitation plan even if he could not return to work as a heavy duty tireman.

MEDICAL BENEFITS

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑ 0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Based on the available medical evidence previously summarized, we find the employee continues to suffer from a torn left shoulder rotator cuff. The employer shall pay for reasonable and necessary medical care for that injury. We find, however, that a preponderance of evidence supports a finding that the employee's cervical spine was not damaged so severely that any continuing pain could be related to the 1985 injury. Only Dr. Klein believes the employee continues to suffer from cervical problems related to the 1985 injury. Dr. Chenault believed the employee strained his neck in 1985, Drs. Gunn and Cramer found the employee's neck normal in 1988. We conclude any need for further chiropractic treatment is riot related to the 1985 industrial injury. Similarly, we received no evidence linking any current carpal tunnel syndrome or leg numbness to the 1985 injury. we find, therefore, that the employee's claims for medical benefits other than those for a torn rotator cuff must be denied and dismissed.

COMPENSATION RATE ADJUSTMENT

At hearing the existence of a substantial variance between the employee's gross weekly earnings at the time of injury and those computed using AS 23.30.220 (a) (1) was undisputed. Where that is the case we utilize AS 23.30.220(a)(2), as construed by the court
 to determine the employee's gross weekly earnings for purposes of calculating a fair compensation rate. The principle that fairness must be shown both the employee and employer has been recognized by the court. State of Alaska v. Gronroos, 697 P.2d 1047, 1049 (Alaska 1985).


The employer raised the question of fairness by requesting us to reduce the employee's weekly temporary total disability compensation rate retroactive to the date of injury. They argued the compensation rate at which they paid the employee was unfairly based on wages at time of injury. It was unfair because the employee, had he not been injured, was unlikely to have continued to earn such high wages by working for the employer.


The initial question is who bears the burden of proving that the compensation rate is unfair to the employer. in a slightly different context (post‑injury wage‑earning capacity), the court resolved the question by referring to traditional notions of burden of proof and assessing the parties' respective abilities to produce necessary evidence. The court noted that, "Generally, the proponent of a position bears the burden of producing evidence to prove it." The court weighed the parties' abilities to produce evidence and found the employee could best ‑produce the required evidence. The court  concluded that placing the burden of proof on the employee under those circumstances, was neither unreasonable nor unfair. Brunke v. Rogers & Babler, 795, 714 P.2d 801 (Alaska 1986).


Applying the court's analysis to this claim, we find the employer bears the burden of proving the employee would likely have been unable to continue earning high wages by working for the employer. As the moving party, the employer traditionally would bear the burden of proof. We find the employer is best able to produce evidence of its pay rates, work schedules, projects worked, and likelihood of utilizing the employee's services on those projects. We conclude placing the burden of proof on the employer is fair and reasonable. It also corresponds well with our practice of placing the burden of proof on an employee seeking a compensation rate increase.


At hearing, the parties adduced very little evidence about the employee's prospects of working for the employer. The employee's testimony established his intention at the time of injury to continue working for the employer in the future.
 He had no knowledge, however, of how long he would have worked at Prudhoe or any other location for the employer. Settle's testimony indicated his qualifications are much like the employee's. it established that he worked at Prudhoe until October 15, 1985 and, despite not looking very hard for additional work, at a project in Tucson, Arizona (at a higher hourly wage than that at Prudhoe) from December 2, 1986 through March 2, 1987. He also testified, though, that such work was hard to find and he would take it if available to him. We infer from his testimony that the employer did not offer him employment since March 2, 1987.


The employer relied on a January 13, 1988 letter from corporate safety engineer Michael C. Amodeo to its legal counsel. In it Amodeo stated the Prudhoe project shut down on October 11, 1985. Work resumed on the project for two weeks in April 1986 and from June through September 1986. He wrote that the employee would likely not have been rehired, in 1986, because use of rubber‑tired equipment was "greatly reduced." over the employer's objection we permitted the employee to testify that his foreman told him he would riot be laid off before his co‑workers because of his experience. We find the hearsay statements of Amodeo and the employee
 supplement and explain direct evidence concerning employment at Prudhoe. We can therefore rely on those statements.


Kamberling's testimony established that the employer had a construction project underway at the Red Dog Mine in May 1988 and that he spoke to one of the employer's supervisors who had known the employee at Prudhoe. Kamberling recounted statements from the supervisor, Bill Castoe, that the employee had been a good worker and had a "50‑50" chance of employment of the Red Dog Mine road project. We find Kamberling's hearsay testimony explains a logical inference (that the employee might have worked at the Red Dog Mine project) arising from his direct testimony and rely on it.


We find, based on the evidence above, that the employee would have worked at Prudhoe until October 11, 1985. We believe that, after three years, Settle's recollection is likely to be less precise than the employer's. We find that the employee might have worked on at least two projects (Red Dog Mine road and Tucson) for unknown periods of time in 1986, 1987, and 1988. What other projects were worked during 1985 through 1988 is unknown and uniquely within the province of the employer to establish through business records.


We find the only evidence presented establishes that some work with the employer would have been available to the employee in 1986, 1987, and 1988. The wages paid in Arizona, contrary to our expectations, were higher than those paid at Prudhoe Bay. The employee's compensation rate was based on 23 weeks of Prudhoe wages divided by 52 weeks. We find the employer has failed to establish by a preponderance of the evidence that the employee's future work periods and wages were so unlikely to equal those occurring during the Prudhoe Bay project that it was unfair to use the 1985 wages to establish a compensation rate. The employer's request that we reduce the employee's compensation rate is denied and dismissed.

ATTORNEY'S FEES, COSTS, AND INTEREST

We denied the employee's claims for additional temporary total disability compensation and vocational rehabilitation. Therefore the employee's request for statutory minimum attorney's fees " denied. However, we also denied the employer's request to reduce the employee's temporary total disability compensation rate from $489.33 to $158.62 per week retroactive to the date of injury. we find the employer, by seeking a compensation rate decrease and alleging an overpayment of compensation, "otherwise resist[ed] the payment of compensation." AS 23.30.145(b). We also awarded possible future medical benefits for a torn rotator cuff.


We find the employee retained an attorney who successfully defeated the employer's claim for a weekly compensation rate decrease of $330.71 which, if found, would have amounted to an overpayment of approximately $44,000.00. However, because the employee did not initially request an attorney's fee under AS 23.30.145(b), we have no documentation of services rendered to defeat the employer's claim. The employee shall therefore submit to the employer documentation of fees and costs incurred on the compensation rate issue. The employer shall pay a reasonable fee and reimburse costs under AS 23.30.145(b) and 8 AAC 45.180. We retain jurisdiction to resolve disputes over reasonableness of the requested fees and costs.

ORDER


1. The employee's claim for temporary total disability compensation for the period from February 23, 1988 and continuing is denied and dismissed.


2. The employee's claim for additional vocational rehabilitation benefits in denied and dismissed.


3. The employer's request for a temporary total disability compensation rate decrease and determination of overpayment is denied and dismissed.


4. The employer shall pay for reasonable and necessary medical treatment of the employee's torn left shoulder rotator cuff. The employee's claim for medical benefits for his cervical spine, carpal tunnel syndrome, or leg numbness is denied and dismissed.


5. The employee's request for statutory minimum attorney's fees and interest is denied and dismissed.


6. The employee shall submit to the employer documentation of his fees and costs incurred in successfully defending against the employer's request for a compensation rate decrease and determination of overpayment. The employer shall pay a reasonable attorney's fee and reimburse costs. we retain jurisdiction to resolve any disputes over the reasonableness of the fees and costs.


Dated at Anchorage, Alaska, this 29th day of 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

PFL/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles D. Olson, employee/applicant; v. AIC/Martin J.V., employer; and Employers Casualty Company, insurer/defendants; Case No. 518606; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of September, 1988.

Ginny Lyman, Clerk
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� Argonaut Southwest Ins. Co. v. Morris, 420 S.W. 2d 760 (Tex. Civ. App. 1967); General Elec. Co. v. Hopkins, 411 So. 2d 292 (Fla. App. 1982); cited in 3 A. Larson The Law of Workmen's Compensation §79.42 at 15�426.58 n. 96 (1987).





� Although the employee has not earned wages from his father's retread shop, we find he could have earned wages for similar work at other, established retread shops once he had some supervisory experience. We find the capability of performing work, rather than actual receipt of wages, ended the employee's entitlement to receive temporary total disability compensation.


� We have not made a finding as t the employee’s ability to return to heavy duty tireman work like that he performed for the employer. We could not make a determination, given the disagreement between the physicians, without additional information concerning the lifting requirements. Because we have found the employee able to perform other work, we did not have to reach this point. The results of our deliberations in the related matter of entitlement to vocational rehabilitation also obviated the need to request additional information.


� Phillilps v. Nabors Alaska Drilling,. Inc., 740 P.2d 457 (Alaska 1987); Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska 1986); State of Alaska v. Gronroos, 679 P.2d 1047 (Alaska 1985); Deuser v. State of Alaska, 697 P.2d 647 (Alaska 1985); Johnson v. RCA OMS, Inc., 682 P.2d 905 (Alaska 1984).





� The employee's intentions regarding future employment are relevant to a determination of future earnings. Gronroos, 697 P.2d at 1049 n. 2.





� Rule 801 of the Alaska Rules of Evidence defines "hearsay" as an oral or written assertion, other than one made by the declarant while testifying at the trial oc httaciliq, uffere@' U1(scanning error) evidence to prove the truth of the matter asserted.





� Our use of hearsay evidence is limited. It may be used to supplement or explain direct evidence but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in a civil action. 8 AAC 45.120(e); AS 44.62.460(d). We find neither statement would be admissible over objection in a civil action.








