ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

STEVEN ELLISTON,
)



)


Employee,
)
DECISION AND ORDER
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)
AWCB Case Nos.
806342



)

807075


v.
)
AWCB Decision NO. 88-0260



)

PELICAN SEAFOODS,
)
Filed with AWCB Juneau



)
October 6, 1988
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)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


Defendants.
)



)


This claim for disability compensation, medical costs, and attorney fees and costs was heard in Juneau, Alaska on 28 July 1988. Employee is represented by attorney Philip M. Pallenberg. Defendants are represented by attorney James R. Webb. By agreement of the parties, the record was held open at the conclusion of the hearing to receive briefs. Subsequently the parties agreed to provide, at our request, additional medical reports which had not been included in the record. Those reports were received on 3 October 1988, and the record closed on that date.


Employee is a 45 year old professional musician with work experience which includes construction, farming, ranching, mechanics, truck driving and delivery, parts counter work, bartending, and small business operation. Since August 1981, Employee has held numerous jobs, with his most steady employment being work as a musician for six to eight weeks. (Employee dep. pp. 29‑30.) Employee moved to Sitka, Alaska on 28 August 1987. in Alaska, Employee worked for 10 days as a camp maintenance man and then for two employers driving dump trucks. The last period of employment resulted in a work related back injury.


Employee has injured his back several times beginning when he was 14 years old, and has a multi‑level fusion of the low back. Employee was rejected from U.S. military service in 1965 because he was receiving treatment for his back and because he has a medical condition called gouty arthritis. His last workers' compensation claim was settled by Insurer in December 1987. That claim was related to his back. Although Employee's back became sore while working for Employer, he makes no claim for benefits due to a work‑ related back injury. Employee reported to his treating physician that he had abased alcohol in the past. He admitted to being drunk on occasion while in Pelican. (Employee dep. pp. 71‑73.)


Employee went to work for Employer as a laborer in Pelican, Alaska on 2 April 1988. Employee was employed until 26 April 1988, when he was fired for fighting. Employee's claim concerns knee injuries he reportedly sustained at work. Employee testified he had never had any problems with his knees before April 1988.
 There is sharp disagreement in this case about the facts and about Employee's credibility.


On 12 April 1988, Employee completed a form 07‑6101, Report of Occupational injury or illness, (Report of Injury), which indicates that on 9 April 1988, Employee injured both legs moving fish trays and twisting from side to side while working on the slime line. Employee testified: "I don't recall an injury or not., (Employee dep. p. 52.) He stated he had been standing at work for 13 or 14 hours at a time on consecutive days, that the work involved swiveling, and that he had never put that kind of strain on his legs before. (Id. at 51‑53.)


Employee first saw Steven Gage, the Physician Assistant, (PA), for the City of Pelican on 12 April 1988. Employee reported no recent trauma but a gradual onset of pain in both knees over two days. Employee also reported a history of gouty arthritis for which he takes buffered aspirin. Chronic knee problems were mentioned and the possibility of degenerative joint disease was noted. Mr. Gage noted that Employee walked in his office and sat down without difficulty. He observed mild swelling, and tenderness was elicited with palpitation along the joint line and over the head of the tibia. (Gage chart note, 12 April 1988.) He diagnosed a sprain of both knees and prescribed anti‑inflammatory medication, ice, ace bandages, and no work for two days. (Gage report, 12 April 1988.)


Employee returned to Mr. Gage on 14 April 1988. He reported improvement and was released to return to work on the 15th, with no overtime until the 16th.


Employee filed another report of injury which indicates that on 18 April 1988, he re‑sprained both knees and twisted his back. This report was not filed until 26 April 1988, after Employee knew he was being fired. Insurer interviewed Employee on 3 May 1988, concerning his claims. Employee reported to Insurer that while he was washing fish carts, Jim Simon had wheeled a cart up behind him, that he did not know it was there, and "then I turned and. . .I tipped and did a cartwheel over the top of it and, ah, ah, somersault kinda (laugh) out across the floor and twisted my back and legs and one thing or another. . . . (Exhibit no. 1 to Employee's dep., p. 18.)


In his deposition taken 14 July 1988, Employee described the incident as follows:

I turned to take off and there that thing was, right up against me, and they tip, too, forward, and it was just about the level of my calves or my knees, I don't know, anyway I ‑threw me off balance and I grabbed a hold of the thing and went over the top of the ‑‑ lost my balance and finally stopped and got down on my knees ‑‑ went down on my knees and got control of the situation, but it was a bad ‑‑ it was a bad thing to happen.

(Employee dep. pp. 58‑59.)


Later in his deposition Employee testified that he "staggered probably. . .20 feet, maybe more. One leg and then the other off balance kind of half running‑‑" (Id. at 77‑78.)


At hearing Employee again testified about the "fish cart incident." He stated that when he turned "it threw me off balance" and 

"I went right over the top of the corner of it. I grabbed back and it didn't stop me. I was off balance already and I kind of rolled over the thing and I came down on one leg off balance, and back on to the other leg, and back on to the other leg, and my legs are weak and they were sprained anyway.
 I went several feet out across there off balance and finally ended up either on one knee or down on my hand, it kind of knocked the wind out of me."


Employee also testified at hearing that he felt it was unnecessary to file a Report of Injury at the time of the fish cart incident because: "It just sprained my back. My legs were already hurt. Naturally I snapped pretty hard coming down on both those knees but I didn't think it was necessary at the time to make a separate issue out of it."


At hearing Employee testified that the following day, 19 April 1988, he discussed the fish cart incident with Jill Derenoff, Employer's safety officer. Employee also testified about that conversation as follows: "I said it hurt me at the time and we are just going to have to see if it causes further problems."


Employee also saw Mr. Gage on April 19th. Mr. Gage noted "continues to improve" and reported only mild symptoms in Employee's left knee. He released Employee to work without restrictions. (Physicians report 19 April 1988, emphasis added.)


On Sunday night, 24 April 1988, Employee was involved in a fight with Frank Archambault after a day of drinking. The fight took place in and outside the TV room adjoining the bunkhouse on Employer's property. Fighting on company property is grounds for dismissal. While in the TV room, punches were thrown, Employee threw Mr. Archambault to the couch, and Mr. Archambault threw Employee against the wall. The fight continued outside where more punches were thrown and Mr. Archambault twisted his ankle when he fell. Employee denied he was injured in the fight. Mr. Archambault sustained a broken ankle. After the fight, Employee was fired. Eric Norman, Employer's plant superintendent testified Employee was fired for "a poor attitude, drinking problem and provoked a fight on company property." (Norman dep. p. 11.)


The next day, Monday the 25th of April, Employee returned to Mr. Gage. Mr. Gage noted walking and ‑rising from a sitting position caused Employee discomfort, and that Employee sat uncomfortably. Employee informed Mr. Gage he had been injured in the fish cart incident. (Gage dep. pp. 13‑15.) Mr. Gage reported: "[Employee] was doing well until he backed into fish cart which was placed behind him. [Employee] lost balance, fell. Knees have been quite bothersome since yesterday. (Gage 25 April 1988, chart note, emphasis added.) Mr. Gage was concerned that Employee had injured ligaments in both knees and determined Employee should he referred to an orthopedist in Juneau. At Employee's request, Mr. Gage instead referred Employee to J. Paul Lunas, M.D., an internist in Sitka.


Employee saw Dr. Lunas on 28 April 1988. Employee complained of both knee and back problems. On examination, Dr. Lunas found Employee's right knee slightly puffy and tender over the patella and along the medial joint space. Employee's left knee was similar except there was tenderness in the soft tissues of the popiteal space, which is the space behind the knee. No ligament problems were diagnosed. (Lunas report of 28 April 1988, dep. pp. 25‑26.) Dr. Lunas diagnosed a strain of both knees. He felt a strain should be healing by the time his deposition was taken in July. Dr. Lunas testified Employee's gouty arthritis could cause an inflammatory response to occur after trauma such as Employee experienced working long hours on the slime line. (Id. at 27.)

Employee had some episodes of falling on his knee in early July which caused increased swelling and decreased range of motion. (Lunas dep. p. 33.) Dr. Lunas; testified the failure to heal more quickly suggested there may be internal derangement in Employee's knees. (Id. at 33.) Dr. Lunas recommends that Employee see an orthopedic surgeon for arthroscopic surgery to determine the nature of Employee's knee problems. (Id. at 12.)


At Defendants' request Employee was examined by Edward Voke, M.D., a board certified orthopedic surgeon. At the 16 July 1988, examination, Employee reported problems with both knees, the left being worse as a result of recent falls. Dr. Voke diagnosed internal derangement of both knees. Dr. Voke's report states:

The Physician's Assistant felt that he had sustained a sprain involving his knees. He was treated conservatively and had improved to a point where he was returned to work. He was then involved in an altercation. This gentleman did not sustain an acute injury initially. The complaints that he noted were simply that of attrition in that he noted pain and discomfort because of the twisting and lifting on the job. This is not the type of injury where a ligament would be torn acutely or cartilage lacerated such as the classic pivotal, athletic, football torn menisci and/or medial collateral and anterior cruciate triad type of injuries. Therefore, the diagnosis secondary to this injury would be that of a sprain, involving probably the medial collateral ligaments of both knees, which is most commonly affected by this type of history. No invasive studies or diagnostic testing would have been necessary and that was not recommended. I do not feel his work was a substantial factor in leading up to this particular problem.

(Voke report pp. 2‑3.)


Dr. Voke also reported: "I feel that this gentleman's knee problems as presented today are more of an acute injury and are not necessarily what I would have expected to see secondary to standing and lifting and twisting as noted in his accident report of early April." (Id. at 3.) Dr. Voke testified about the reasons for his conclusions. He concluded that Employee's work for Employer would not have produced the knee injuries Employee presented at the examination. Any such injuries would have stabilized by that time. (Voke dep. p. 9.) Dr. Voke believes it is likely Employee suffered additional injury at the time of the 24 April 1988, fight. (Id. at 27, 44.)


Several of Employee's co‑workers and associates in Pelican testified.


Mr. Archambault, the man with whom Employee engaged in the fight, testified he knew Employee from the bunkhouse where they lived and from working with Employee in the fish house. Mr. Archambault testified Employee complained frequently about an injury but that he exhibited no physical signs of injury. (Archambault dep. pp. 5‑6.) Mr. Archambault did not lose his job after his fight with Employee.


Jim Simon, the man who was pushing the cart in the fish cart incident, testified he knew Employee as a co‑worker and from the bunkhouse, and saw him almost every day in Pelican. He described Employee's habits as "whining and drunk", (Simon dep. pp. 6‑7), and "[A] tough guy. Always going to threaten to beat somebody up", (Id. at 9). Mr. Simon never saw Employee limp or exhibit signs that he was in pain. (Id. at 10‑11.) Mr. Simon described the fish cart incident as follows: "[Employee] was walking backwards. . .he merely lost his balance and he put his left hand on the cart, and the right hand was on his hose, and he just lost his balance for a second. I mean, he didn't. . .hit the deck, he didn't fall down. . .or anything like that." (Id. at 15.) He then stated: "He merely lost his balance and caught himself from falling with his left hand on the cart. . .He never touched the ground." (Id. at 18.) Mr. Simon testified that Employee's statement about the somersault and cartwheel after backing into the fish cart was a lie. (Id. at 17.)


Larry Stafford worked with Employee on the slime line. He described Employee as sniveling and a bad worker. He witnessed the end of the fight between Employee and Mr. Archambault. He testified he noticed Employee having problems with his legs "way before he even got hurt, he was sniveling all the time about being hurt." (Stafford dep. p. 12.) Mr. Stafford also testified Employee indicated he had "an old war injury or something" and said he had problems with his knees and back before coming to work for Employer. (Id.)

Judy Ritter is Employee's friend. Ms. Ritter worked with Employee until April 17th when she quit and went to work at Rosie's bar. Employee told her he had been injured when he was hit and knocked off his feet by the cart, in the fish cart incident. (Ritter dep. p. 9, 13.) She observed Employee having trouble walking after the fish cart incident. (Id. at 11.)


Tony Richter testified he knew Employee from the slime line and the bunkhouse. He witnessed the first part of the fight between Employee and Mr. Archambault, but left the room when Employee tried to start a fight with him. Mr. Richter testified Employee stated several times he had faked an industrial injury in Sitka, for which he received $10,000. (Richter dep. p. 8.) Mr. Richter said he did not observe Employee having problems with his knees. (Id. at 14.) He testified:

[Employee] would say that his knee was bothering him, and he would... sort of limp around like there was something wrong, but held go down to the bar and get real smashed and then come back and he'd be walking fine. You know, every other time when he thinks no one is watching, you know, he walks fine.

(Id. at 15.)


Cheryl Young testified she works for Employer in Pelican and is responsible for personnel and accounts receivable. She received Employee's Reports of injury. Ms. Young testified about the first report: "[Employee] said at the time that he filed this one that it was no big deal, that he had problems before, and he knew it was best to have everything documented." Employee did not inform Ms. Young that he was seeing Mr. Gage. (Young dep. p. 8.) Employee told Ms. Young about the fish cart incident, but told her it was no big deal and that he was okay. He also informed her he had discussed the incident with Jill Derenoff who was responsible for safety. (Id. at 11, 15.)


Jill Derenoff has worked for Employer for eight years in supervisory positions. She is also safety officer and President of the local union. On 8 June 1988, Insurer recorded Ms. Derenoff's statement. Ms. Derenoff observed Employee have difficulty with his knees when he got up and down from a platform. (Statement P. 4.) Ms. Derenoff stated that Employee approached her the day after the fish cart incident with concerns about safety. She asked Employee if he had filed an accident report in connection with the fish cart incident, and he assured her it was no big deal and he had not been injured. Although Ms. Derenoff was aware of Employee's knee problems, she observed him having no problems at the time he reported the fish cart incident to her. (Id. at 3.)


At hearing Ross Stephans testified he worked with Employee for nine days on the slime line. He observed Employee limping. He testified Employee couldn't climb up on the slime line, so he was put on different jobs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23,30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑ related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not worker related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find that Employee has submitted sufficient evidence to establish the preliminary link between his knee injury and his employment. We rely on the medical reports prepared by Mr. Gage which indicate that Employee's knees were swollen and Ms. Derenoff's testimony that Employee had difficulty getting oil and off a platform.


We find that Defendants have submitted substantial evidence that Employee's disabling knee injury is not work related. We rely on Dr. Voke's report which indicates that before Employee was involved in the fight, the symptoms present were not consistent with an acute injury, and that no arthroscopic surgery would have been necessary. We also rely on Mr. Gage's reports and testimony about the sequence of events. On 19 April 1988, Employee was reported to be improving and was released to work without restrictions. On 24 April 1988, Employee was in a fight. The next day, 25 April 1988, Mr. Gage observed Employee to be in increased pain and Employee reported his knees had been bothersome since "yesterday." Because Defendants have submitted sufficient evidence to rebut the presumption of compensability, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.


In weighing the evidence, we accord very little weight to Employee's testimony. We did not find Employee to be a credible witness. AS 23.30.122. It is clear that Employee did not accurately report the fish cart incident to Insurer at the time of the initial interview and subsequently. Employee acknowledges the statements about the "cartwheel" and "somersault" were inaccurate, but attempts to minimize the importance of that inaccuracy by characterizing them as exaggerations and an example of Employee's unique way of speaking. (Employee's brief pp. 7‑8.) We do not agree. The only plausible reason for Employee to make such inaccurate statements was to enhance the appearance that he had sustained a compensible work related injury as a result of the fish cart incident. Furthermore, Employee did not report the fish cart incident to Mr. Gage when he saw him on 19 April 1988. Employee told Jill Derenoff and Cheryl Young the fish cart incident was "no big deal." Yet when Employee saw Mr. Gage on 25 April 1988, the day after the fight, he attributed his new knee injuries to the fish cart incident which had happened almost a week earlier. Finally, Employee did not fill out a report of injury about the fish cart incident until after he learned he was going to be fired.


We find Employee has failed to prove his claim by a preponderance of the evidence. We rely on the evidence we relied upon in support of our finding that Defendants had rebutted the presumption of compensability as well as the sequence of events. Dr. Voke, who is a specialist, testified forcefully that Employee's activities, in the course of his employment for Employer, were insufficient to cause the symptoms Employee presented after the fight. Dr. Lunas testified that Employee was experiencing pain in the back of his left knee (popiteal space) when he examined Employee on 28 April 1988. This was the first report of pain in that area. We find Mr. Simon's account of the fish cart incident to be more accurate. We find Employee inaccurately reported the fish cart incident to Insurer in order to obtain benefits under the Alaska Workers' Compensation Act. We believe he did so because the fish cart incident was trivial, although it may have caused some pain because of Employee's bad back. Employee's claim is denied and dismissed.


For clarification, we note that we believe Employee did suffer from knee problems as a result of working on the slime line. We believe Employee is unaccustomed to hard work for long hours on his feet. As Dr. Lunas indicated, Employee's arthritic condition may have contributed to knee pain. After experiencing knee pain from working on the slime line, Employee obtained medical treatment and was off work for a few days. Employee was able to return to work, and Employer put Employee on different jobs. There is no doubt that Employee now has disabling knee problems and suffers from other medical conditions including a very bad back and gouty arthritis. Defendants bear no responsibility for Employee's condition however.

ORDER

Employee's claim for all benefits sought is denied and dismissed.


DATED at Juneau, Alaska this 6th day of October, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ D.W. Richards
David W. Richards, Member

LNL:Snh

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A Compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Steven Elliston, Employee/Applicant; v. Pelican Seafoods, Employer; and Industrial Indemnity, Insurer/Defendants Case Nos. 806342 & 807075; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 6th day of October, 1988.

/s/ Susan Hall
Clerk

SNO
� Steven Gage is a Physician Assistant for the city of Pelican. Mr. Gage, who treated Employee's knee injuries during employee's employment for Employer, testified that Employee had reported chronic knee problems related to degenerative joint disease. (Gage Dep. pp. 10�12.)





� Employee also testified that when he mentions his legs in this context, he is referring to his knees.








