ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

BARBARA LADUNE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 812911



)
AWCB Decision No. 88-0261


v.
)



)
Filed with AWCB Anchorage

MICHAEL & YOTA MARKOS, d/b/a
)
October 6, 1988

PRINCESS RESTAURANT
)

(Uninsured),

)



)


Employer,
)


Defendant.
)



)


This claim was heard at Anchorage, Alaska on September 28, 1988. Employee was present and represented by attorney Chancy Croft. Defendant was represented by attorney Dennis P. James. The record closed at the end of the hearing.

ISSUE

What are Employee's gross weekly earnings?

SUMMARY OF THE EVIDENCE

It is undisputed that Employee was injured in the course and scope of her employment on July 7, 1988. Employer accepted her claim and is paying weekly temporary total disability (TTD) benefits at the statutory minimum rate of $110.00 per week. Employee contends her TTD benefits should be based on her wages at the time of injury. Defendant contends that her documented historical earnings for the two years before the injury do not even entitle her to the minimum rate and no adjustment is due.


Employee testified that she has worked in the restaurant business for over 30 years, although she had not done so for the three years before the injury. She was living and working in Alaska until sometime in 1985 when she moved to Michigan to help care for her ill father‑in‑law. After his death about one and one‑half years ago, she remained in Michigan to assist her mother‑in‑law. Employee testified that while she was in Michigan she looked for work as a cook, but only part‑time and low paying jobs were available. Therefore, instead of working as a cook, she and her husband were self‑employed delivering newspapers.


Before leaving Alaska in 1985, Employee earned $6,443.75 according to the Wage and Tax Statement attached to her 1985 Income Tax Return. In 1986, she and her husband had gross receipts of $10,904.00 from delivering newspapers, and a taxable adjusted gross income of $4,764.00 In 1987 Employee and her husband had gross receipts of $24,281.00 from newspaper deliveries, and a taxable adjusted gross income of $3,649.00


Employee testified at the hearing that she returned to Alaska on April 13, 1988. In about a week she was working at a fast‑food restaurant. She quit that job and began working for Defendant on May 6, 1988, as a night cook. It was her understanding that she was hired on a full‑time, permanent basis. Her beginning salary was $6.50 per hour. Within about two and one‑half weeks after beginning the job, she received a raise to $7.00 per hour. Excluding the first week and last week of employment because they were only partial weeks, she worked an average of 51 and 1/2 hours per week for an average salary of $360.50 per week, Employee testified she liked the job and would have continued to work as the night cook if she had not been injured.


In about August 1988, Defendant sold the restaurant in which Employee had been working at the time of injury. Employee testified she has talked to the new owner about working at the restaurant. She testified that other employees who worked with her at Princess Restaurant before the injury are now working at the same location for the new owner. Employee also testified that she expects the injury will prevent her from working as a cook for about six more months.


No evidence was presented to refute any of Employee's testimony.


Employee contends that her gross earnings cannot be fairly calculated based on her two years earnings before the injury. She argues she was not employed in her usual work because of her father‑in‑law's illness. Employee asserts that based on her work and work history, her wages at the time of injury should be used to calculate her gross weekly earnings.


Defendant contends that Employee's historical earnings fairly reflect her gross earnings, and that she is entitled to the minimum compensation rate of $110.00 per week.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury, AS 23.30.220(a) provided in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee

In the two calendar years immediately preceding the injury.

(2) If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury.


It appears the legislature has intentionally omitted considering self‑employment income for purposes of determining an injured worker's gross earnings. Before its amendment in 1983, section 220 provided in pertinent part:

Except as Otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:

(1)Repealed by section 11 ch 75 SLA 1977.

(2)the average weekly wage is that most favorable to the employee calculated by dividing 52 into the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury, . . . .

Emphasis added).


The legislative decision to ignore self‑employment income is further supported by the 1988 amendment of the Act defining "gross earnings" in AS 23.30.265(15) as:

periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses expense allowances, and any benefit or payment to the employee that is not full taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee's vested interest in the plan at the time of injury, shall be included in the determination of gross earings; the value of room and board if taxable to the employee may be considered in determining gross earnings; . . . .


This definition does not accommodate earnings from self-employment. The statute limits gross earnings to periodic payments made by an employer, and does not address adjusting the gross receipts resulting from self‑employment. From this, we assume the legislature recognized the difficulty with attempting to determine a person's actual earnings when a person is self‑employed for taxation purposes given the various deductions or allowances for such things as interest, depreciation, and return on capital investments. Eliminating using self‑employment income in computing gross earnings is consistent with the one of the purposes of the Act since attempting to calculate self‑employment earnings is not simple or speedy. See Hewing v. Peter Kiewit & Sons, 586 P.2d 182, (Alaska 1978). Using self‑employment earnings would increase the employer's inability to determine what rate it should pay, and increase the need to litigate the issue. See Phillips v. Nabors Alaska Drilling Inc., 740 P.2d 457, 461 (Alaska 1987).


We conclude that when an injured worker has been self‑employed for taxation purposes before the injury, for purpose of section 220, the time the employee spent in self‑employment is equivalent to being absent from the labor market. Since Employee was self‑employed for taxation purposes for the two years before her injury, we find she was absent from the labor market for over 18 months. Therefore, under section 220(a)(2), we must determine the gross earnings based on Employee's work and work history.


We find Employee has worked for over 30 years, with the exception of the three years she was in Michigan assisting her family, in the restaurant business. We find she quickly obtained work in that industry upon her return to Alaska. Despite Defendant's insinuations to the contrary, we find it is likely that she would have continued to be employed as the night cook if she had not been injured. The fact that Employee was given a raise of fifty cents per hour shortly after she was hired substantiates her testimony that she is a valued employee in the restaurant business.


Given her 10‑week history of working an average of 51.5 hours per week, we find it is likely that during the period of disability she would have continued to work about the same number of hours. We conclude that gross weekly earnings of $360.50 fairly reflect her gross earnings based on her work and work history. we conclude Employee's TTD benefits should be based on gross weekly earnings of $360.50.


Employee testified she has two children and is married. At the time of the injury, her husband was unemployed and she was entitled under the Internal Revenue Code to claim herself and three other dependents for taxation purposes. Under AS 23.30.185 and AS 23.30.220, we conclude Employee's weekly TTD rate is $248.87.


Defendants have paid TTD benefits of $110.00 per week. Therefore, Employee is entitled to a weekly adjustment of $138.87. For the 12‑week period from the date of the injury to the hearing date, this adjustment totals $1,666.44. Defendant shall pay Employee this amount, and all future TTD payments to Employee shall be at the rate of $248.87 per week.

ORDER

Employee's gross weekly earnings are determined to be $360.50, and her weekly temporary total disability compensation rate is $248.87. Defendant shall pay Employee $1,666.44 for the increase in benefits due from the date of injury to the date of hearing.


Dated at Anchorage, Alaska, this 6th day of October 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca J. Ostrom, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R Scott
Donald R. Scott, Member

RJO:fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Barbara LaDuke, employee/applicant; v. Michael & Yota Markos, d/b/a Princess Restaurant (uninsured), employer/defendant; Case No. 812911; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of October 1988.

Clerk

SNO

� The difficulty in this case in computing Employee's gross earnings from self�employment is increased since both she and her husband worked in the same business and filed a joint tax return. If self�employment income were considered, would we attribute all the income to Employee, only one�half, or would we need evidence of the amount of time and effort each spouse contributed to the business from which we could make a finding on the amount of Employee's earnings from the business?





