ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

JAMES GROVES,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 201532



)
AWCB Decision No. 88-0265


v.
)



)
Filed with AWCB Fairbanks

SOURDOUGH EXPRESS,
)
October 14, 1988



)


Employer,
)



)


and
)



)

AMERICAN INTERNATIONAL,
)



)


Insurer,
)


Defendants.
)



)


On June 28, 1988 the defendant's petitioned for termination of the employee's benefits due to the employee's alleged failure to cooperate with vocational rehabilitation providers. Then on September 20, 1988, we heard this matter at the defendants' request. The defendants were represented by attorney Phillip Eide; attorney Joseph Paskvan represented the employee. The record closed at *the end of the hearing.


Given that the employee was injured on February 5, 1982, this matter was presented directly to the board for review pursuant to AS 23,30.040. The employee was eighteen years old at the time of this injury to his ankle. He has had numerous treating physicians and surgeries. He presently has a nail in his leg to provide stability. He weighs approximately 285 ‑ 300 pounds. His current treating physicians has said he will remove the nail when the employee reduces his weight to about 250 pounds. This the employee has failed to do.


Meanwhile, the employee wants to be a graphic design artist. He has said that he is willing to relocate to Washington, Oregon or Arizona. The defendants are willing to rehabilitate him at the Coins Graphic Design School in Arizona which provides an eight‑month program qualifying its students to work as graphic designers. The employee wishes to attend a two‑year program in commercial art at the Art Institute of Seattle. The starting salary upon completion of either program is about $15,000 per year. The salary one earns after five years with the Art Institute degree will be about $25,000 ‑ $40,000. The record does not show what one can expect to earn after five years of completion of the Collins Graphic Design School program but the record shows the earnings will increase substantially with a showing of talent and technical skill. Both schools place 90 ‑ 95% of their students in jobs after completion of their programs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's injury, the applicable statutes to determine whether an employee was entitled to vocational rehabilitation were first AS 23.30.040(e):

The Board may direct and provide the vocational training and rehabilitation of a permanently disabled person whose condition is the result of an injury compensable under this chapter . . . .

Secondly, disability was defined in AS 23.30.265(1) as:

[I]ncapacity because of injury to earn wages which the employee was receiving at the time of injury in the same or any other employment.


It is undisputed that the employee is unable to continue earning the wages he had earned at the time of his injury, when he worked as a truck driver. It is also undisputed that he is entitled to vocational rehabilitation benefits.


Although not directly applicable to this case, we consider the factors provided in AS 23.30.041 in determining the nature of vocational rehabilitation provided to a particular employee under §040(e). Woolsey v. Avis Rent‑A‑Car, AWCB 84‑0095 (February 23, 1984), aff'd 3AN‑842662 Civil (Super. Ct., Third Judicial D. November 16, 1984). AS 23.30.041 reads in pertinent part:

(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury . . . .

(g) Vocational rehabilitation services may not exceed 37 weeks, except that vocational rehabilitation services may be extended an additional 37 weeks the rehabilitation administrator determines that special circumstances exist. This subsection does not prohibit an employer or carrier from providing extended vocational rehabilitation services on a voluntary basis . . . .

(i) For purposes of this section, an employee restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at time of injury but in a different industry; (3) an occupation using different skills but the employee's academic achievement level at the time of injury; or (4) an occupation requiring  an academic achievement level that is different from that attained at the time of injury. An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


Suitable gainful employment is defined at AS 23.30.265 (31) as:

(e) Employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a renumerative occupation and as nearly as possible to his average weekly wage as determined at the time of injury.


In the instant case the defendants have volunteered to provide vocational rehabilitation services up to approximately 32 weeks in duration at the Collins Graphic Design School in Arizona. The record shows the starting salary, upon completion of the program, is approximately the same as that received by those who graduate from the Art Institute of Seattle.


The employee raises two main objections to the Arizona program. First he said it focuses on desktop publishing, an area where he is already knowledgeable. Secondly, he says the job placement opportunities are limited to the Phoenix, Arizona area, whereas the Art Institute places its graduates nationwide.


Publications from the two schools were provided by the employee for our review. The emphasis of both schools might be summarized in this statement from the Collins Graphic Design school :

After completion of this program the student will possess the knowledge and skills necessary to function at the entry level in the and production of computer generated graphics, camera ready art for print production or creative video for entertainment, training or commercial TV broadcast. The student is prepared to work in any studio , advertising agency, publishing house, advertising department of any company or communication organization.


Material from the Collins Graphic Design School does not support the employee's contention that it only offers classes in desk top publishing. Desk top publishing is only one of thirteen areas of emphasis at the Arizona school. It totals less than ten percent of the credit hours required for graduation. Both schools offer courses in computer graphics, which was an area of special interest to the employee, especially as it related to television.


Finally and most importantly, the employee's earnings, upon completion of the training program at either school , would be approximately the same. The program at Arizona's Collins Graphics Design School would be completed within much less time and within the maximum 74 month period allowed in AS 23.30.041(c). We note that the proposed regulation at 8 AAC 47.999(b)(2) defines vocational rehabilitation services as on‑the‑job training, vocational training, or academic training, in that order of priority. It is undisputed that the Collins School is more of a vocational school than the Seattle Art Institute. It is also undisputed that the employee does not have strong academic aptitudes.


After weighing all of the factors listed above, including the training time requirements involved, the projected post graduation wage earning potential, the availability of jobs in the labor market, and the vocational nature of the Collins school, we find the eight‑month training program in Arizona best suits the interests of all the parties involved and most quickly provides the employee with suitable gainful employment. Accordingly, we find the defendants' vocational rehabilitation plan to send the employee to the Collins Graphic Design School in Arizona is approved.

ORDER

The defendants' plan for an eight‑month training program in graphic design at the Collins Graphic Design School in Arizona is approved. The defendants shall pay the employee temporary total disability benefits while vocational rehabilitation services are provided, as long as he is cooperating in this approved plan. The employee should maintain at least a 2.5 grade point average.


DATED at Fairbanks, Alaska, this 14th day of October, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGS/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full , true and correct copy of the Decision and Order in the matter of James Groves, employee/applicant; v. Sourdough Express , employer; and American International, insurer/defendants; Case No. 201532; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 14th day of October, 1988.
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