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IN THE MATTER OF THE PETITION

 FOR EXECUTIVE OFFICER WAIVER,

                        of






DECISION AND ORDER

A & V MUFFLER KING, INC.

                                             Petitioner.


We heard this petition for a retroactive Executive Officer waiver on October 14, 1988 in Anchorage.  Attorney Joseph Skrha represented Employer.  The Alaska Department of Labor was not represented at the hearing although we reviewed the pertinent file

kept by Richard Austerman, Management Analyst in Juneau.

Employer requests that we authorize a retroactive Executive Officer waiver 

(waiver) under AS 23.30.240, 8 AAC 45.184 and 8 AAC 45.195. Mrs. Vaughn Rasch, one of the owners of the business, Carla Williams and Peter Lemay (the latter by telephone), testified in support of the request for retroactivity.               


Mrs. Rasuh testified she sent the packet of information, necessary to get a waiver, to our Fairbanks office on may 11, 1987. our records indicate that on June 17, 1987 Doris Isaacson, who processed waivers at that time, sent Employer a letter indicating that we received all necessary information except the required "copy of the minutes of the corporate meeting at which the officer(s) desiring a waiver was elected or appointed as an executive officer." The letter indicates the waiver could not be considered until these minutes were received.  In addition, the last paragraph of the letter states:

 No further action or follow‑up will be taken upon your request until we are in receipt of the above

 information.  Please return this letter with the information.  If you have not received a waiver

 from our division within 45 days from the date you submit the additional information, you should contact our office at (907) 451‑2889,


Peter Lemay did accounting and corporate work for Employer.  He assisted Mrs. Rasch and her husband Albert in compiling the first packet sent in May 1987.  He testified he was unsure whether the first packet contained the information on election of officers.


In response to Mrs. Isaacson's letter, Lemay again sent the entire packet of information, including the minutes on election of officers, on June 22, 1987.  This time, Lemay sent the packet to the Department of Commerce and Economic Development, Corporate Section, Box D in Juneau.
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Employer heard nothing from the Commissioner, or for that matter, the Department of Commerce and Economic Development.  Carla Williams, who then worked for Lemay, testified she became aware that the second packet had not been approved in early April 1989 when Industrial indemnity audited Employer's business, and upon discovering Employer did not have an approved waiver, charged Employer an additional $4,000 to $5,000 for insurance.


Lemay telephoned Richard Austerman in Juneau immediately to find out what had happened.  Austerman indicated that the Department of Labor did not receive the packet sent in June 1987.  Accordingly, Lemay sent a third packet, this time to Austerman who approved the waiver effective April 8, 1988.


Employer argues no one contacted them after it sent the second packet with the missing information.  Employer asserts this is a violation of 8 AWC 45,184(d) because the commissioner failed to promptly contact Employer that its waiver was not approved.  Further, Employer asserts we should apply 8 AAC 45.195 and waive the pertinent procedures because manifest injustice exists.  Employer contends that at most only one page of the minutes was missing in May 1987.  In addition, Employer contends it is manifestly unfair to make Mr. and Mrs. Rasch, who own the business, to bear the financial burden for this retroactive insurance.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.240 allows an officer of a corporation to waive coverage under the Alaska Workers' Compensation Act.  The procedure for this waiver is described in 8 AAC 45.184 (b) and (d)‑

(b)
A person desiring to waive coverage under the Act on the ground he is an executive officer shall petition the commissioner for a waiver.  The petition for waiver must include


(1)
proof of incorporation;


(2)
a copy of the minutes of the corporate

meeting at which the petitioner was elected or appointed as an executive officer;


 (3)
a verified statement signed by the petitioner stating an intent to waive coverage under the Act;

 
(4)
the petitioner's name, address, and title; and

 
(5)
a copy of articles of incorporation and bylaws.

 (d)
Upon receipt ‑of a completed petition, the commissioner will promptly grant or deny the waiver.  When the commissioner denies a request for a waiver of coverage under this section, the commissioner will promptly mail to the petitioner a statement of reasons supporting denial of coverage.  If the request to waive coverage is denied, the petitioner may petition the board for a hearing to review the reasons for denial.  The petition for

‑2‑

 A & V Muffler King, Inc.

review must be submitted to the board within 30 days after the date of the commissioner's denial.  After a hearing the board will, by means of an order, either affirm or reverse the commissioner's decision.




In this case, the commissioner did not receive the minutes required by 8 AAC 45.184(b) (2) until April 8, 1988.  A waiver was approved that same day.




We have equitable power to authorize a retroactive Executive officer Waiver, but the petitioner (Employer here) has the burden of proving by a preponderance of the evidence that a com‑

 pleted petition for a waiver was submitted and received by the  Division of Workers' Compensation 


on behalf of the Commissioner of  Labor.  In the Matter of the Petition For Executive Officer Waiver

of DeLoraine Construction, Inc., AWCB Decision No. 880021 (February 4, 1988).




We find no evidence to support a reversal of the Commissioner's decision to withhold approval of the pertinent waiver until April 8, 1988.  Employer's petition for waiver was not complete until that time.  Therefore, the Commissioner could not either grant or deny the petition until then, as required by 8 AAC 45.184(d). Employer's petition was approved the same day it became complete.




Employer contends it sent all the required information no later than June 22, 1987, the date it submitted the second packet as requested by the Commissioner in the June 17, 1987 letter.  While it is clear that Employer dropped all required documents into the mail on June 22, 1987, it is equally clear that the Commissioner did not receive this second packet.  Rather than send the second packet to our Fairbanks office (which then processed waivers), Employer's accountant sent the packet to the Department of Commerce and Economic Development (DCEC) in Juneau, a department which has nothing to do with these waivers. obviously (and unfortunately), the DCEC did not forward the packet to either our Juneau or Fairbanks office.




Moreover, Employer did not contact our Fairbanks office within 45 days after submitting the second packet, as suggested in the last sentence of the June 17, 1987 letter from Mrs. Doris Isaacson, the waiver processor.  Employer apparently assumed, even though it received no notice, that the Commissioner had approved the waiver.  This was a costly assumption.




Finally, we find no manifest injustice sufficient to waive any procedural ‑requirements as allowed in 8 AAC 45.195. Although we sympathize with the Rasches who must bear the financial cost of retroactive insurance, we cannot equate sending legally required information to a wrong, irrelevant address with manifest injustice.  Therefore, the Commissioner's decision is affirmed.  Accordingly, Employer's petition is denied and dismissed.
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ORDER



The petition for a retroactive Executive officer Waiver date is denied and dismissed.




Dated at Anchorage, Alaska, this 28th day of October 1988.

ALASKA WORKERS' COMPENSATION BOARD



Mark R. Torgerson, Designated Chairman



John H. Creed, Member



T.J. Thrasher, Member



MRT/jpc



APPEAL PROCEDURES



A Compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.



A Compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

‑  CERTIFICATION



I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of the Petition For Executive Officer Waiver, employer/defendants; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 28th day of October 1988.



Clerk
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