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We heard this claim in Anchorage, Alaska on August 31, 1988.  Attorney Charles Coe represented the employee.  Attorney Shelby L. Nuenke-Davison represented the employer.  The designated chairman erred at the conclusion of the hearing by stating the record was closed.  Because the employee's attorney sought actual attorney's fees, but had not submitted the necessary documentation, the record should have been left open consistent with our prefer-ence to resolve fee awards at the same time as the underlying claim.  Concurrent resolution is particularly appropriate here given our previously stated intention
 to weigh the fee request in the procedural context arising from the employee's rejection of a previous settlement agreement and substitution of counsel.


Both parties expeditiously filed documents relating to the fee request.
  Taking all the circumstances into account, we chose to reopen  the  erroneously  closed  record and consider  the  post-hearing filings.  We closed the record on October 12, 1988, the next meeting date all panel members were available to deliber-ate following our receipt of the post-hearing filings.


We initially heard the employee's claim for temporary total disability compensation, reimbursement of Marinol prescription, chiropractic treatment, attorney's fees, and interest on October 16, 1987.  The employer also sought a determination of overpayment of permanent partial disability compensation.  Prior to completing

the hearing the parties announced their agreement to terms settling the claim.  Those terms were read into the record and the parties stated their intention to prepare a written compromise and release for submission for approval under AS 23.30.012.  We continued the hearing for that purpose.  However, they did not submit the compromise and release because the employee decided not to sign it.  She also elected to substitute her current counsel in place of the attorney who had been representing her to that point.


We denied the employer's petition to enforce the terms of the October 16, 1987 oral argument.  Adamson v. University of Alaska, AWCB No. 88-0066 (March 31, 1988).  In that decision and order we also denied the employee's request for actual attorney's fees pending decision on the underlying claim.  We indicated that, if the employee prevailed in her claim, we would award attorney's fees.  We stated, though, that such an award would take into account time spent by new counsel in learning the file (due to substitution of counsel) and the amount by which the final award exceeded the terms of the October 16, 1987 oral agreement.


The employee, a 36-year-old library clerk, injured her left ankle and foot on August 17, 1984.  The employer accepted her claim and paid temporary total disability compensation through July 1986.  From August 1, 1986 through September 7, 1987 the employer paid permanent partial disability compensation based on an impairment rating of 70% of the left lower extremity.  The employee now asks us to recharacterize the compensation paid from August 1, 1986 - September 7, 1987 as temporary total disability compensation, award temporary total disability compensation from September 8, 1986 to the present and continuing, and order the employer to pay for certain medical benefits.  Those medical benefits include the cost of chiropractic treatment rendered during the period from December 1986 to date and reimbursement of $376.00 spent on Marinol (a medication consisting of the active ingredient contained in marijuana) prescribed for her by Samuel Schurig, D.O., on September 23, 1987.


ISSUES

1.  The employee's entitlement to receive temporary total disability compensation after August 1, 1986.


2.  Possible overpayment of permanent partial disability compensation based on the impairment rating for the employee's left lower extremity attributable to her August 17, 1984 foot and ankle injury.


3.  The employee's entitlement to medical benefits consist-ing of chiropractic treatment and a prescription of Marinol.


SUMMARY OF EVIDENCE

We relied on the record of the October 16, 1987 hearing
 at which Bobby A. Lucas, D.C., Samuel Schurig, D.O., and Joel L. Seres, M.D., testified.  At the August 31, 1988 hearing Leonard P. Yospe, Ph.D., Thomas Schill, and the employee testified.  We also relied on the employee's July 23, 1987 deposition and the October 12, 1987 deposition of Morris R. Horning, M.D.


The employee testified in her July 23, 1987 deposition that she twisted her left foot when she fell down several steps of a stairway.  (Adamson Dep. at 52).  She went home and elevated the foot and then used heatpacks.  Two days later she went to a hosp-tal emergency room.  The emergency room personnel took x-rays and put her in a cast.  At their recommendation she went to see an orthopedic surgeon.  She chose Dr. Wichman.  (Id. at 53).  After visiting his office twice she felt it wasn't "doing any good" and decided to seek chiropractic treatment from Dr. Waldroup.  (Id. at 54).  After a period of improvement she felt chiropractic treatment wasn't "doing that much good" so she sought out a podiatrist, Dr. Holderness.  Dr. Holderness referred her to Dr. Horning for nerve testing.  (Id. at 55).  Dr. Holderness then referred her to Dr. Brudenell for surgery.  (Id. at 56).


The employee attended the Northwest Pain Center for five days in March 1985.  (Id. at 56).  She left the program because nothing was being done for her.  (Id. at 57).  She stated that although she did not have a drug problem they "accus[ed]" her of having one.  (Id. at 58).  She testified that after surgery in October 1985 she used some painkillers.  She stated she hadn't used any medication since her hospitalization for surgery.  (Id. at 62).


The employee stated Dr. Horning's understanding of her physical activity level was confused.  The activities were more spread out than he believed.  (Id. at 63).  Most of her walking took place around the house.  (Id. at 64).  She sought no additional treatment, after seeing Dr. Horning in August 1986, until she began chiropractic treatment with Dr. Lucas in December 1986.  (Id. at 64).


The employee stated she continued to have pain in her left foot, left leg and hip, and back.  (Id. at 65).  Her current activities included walking, riding an exercise bicycle, and housework.  However, most of the time she kept her foot elevated.  (Id. at 66).  At the time of her deposition she saw Dr. Lucas twice a week.  (Id. at 67).  She stated she could drive an automobile with an automatic transmission.  (Id. at 68).  Some days, because of pain, she felt physically unable to handle a car.  (Id. at 69).  She testified she occasionally drank wine and had never taken any illegal drugs.  (Id. at 69).  At hearing, however, she admitted using marijuana recreationally for many years.  She also stated that she sought a prescription for marijuana use which she believe eased her left leg pain.  She paid $376.00 for 100 Marinol pills prescribed by Dr. Schurig.  


She testified she could not return to work.  She stated her leg pain, need to elevate her left foot, and back pain would prevent her from working.  She testified in her deposition that she has not looked for work since September 1986.


In his deposition  Dr.  Horning  testified  he  is a  board-certified rehabilitation medicine specialist.  (Horning Dep. at 5).  He first examined the employee on December 17, 1984 on referral from Scott W. Holderness, D.P.M.  The employee told him of her August 17, 1984 injury and that she had gone to a hospital emergency room and orthopedic surgeons Wichman and McEvoy.  (Id. at 6).  The emergency room physician believed she had an avulsion fracture though the orthopedic surgeons diagnosed a severe strain or sprain.  (Id. at 7).  Dr. Horning performed EMG testing of the employee's left leg which indicated tarsal tunnel syndrome.  (Id. at 9).  He described tarsal tunnel syndrome as a painful condition, resulting from nerve compression in the ankle, most frequently arising from trauma-caused swelling in the tarsal tunnel space.  Dr. Horning's examination of the employee revealed tenderness over the tarsal tunnel and around the foot and ankle generally with discoloration.  He found no evidence of any low back problems.  (Id. at 8).


Dr. Horning next saw the employee on January 9, 1985 following her surgical release of the tarsal tunnel performed in December 28, 1984.  (Id. at 10).  The employee had been referred to him for consideration of physical therapy which he agreed was appropriate.  (Id. at 11).  The employee had continuing pain problems and went to the Northwest Pain Clinic the week following Dr. Horning's next examination on February 7, 1985.  (Id. at 15).


On October 7, 1985 Dr. Horning saw the employee again on referral from Michael Hein, M.D.  Dr. Hein suspected further tarsal tunnel nerve compromise or reflex sympathetic dystrophy.  (Id. at 16).  Dr. Horning described reflex sympathetic dystrophy as a poorly understood phenomenon in which a painful site causes the sympathetic nervous system (which controls blood flow and sweating) to overreact and cause even more pain.  (Id. at 17).  There are no clear-cut tests for determining the existence of the condition.  (Id. at 18).


He performed EMG testing which revealed essentially normal results.  (Id. at 20).  Dr. Horning concluded tarsal tunnel syn-drome was no longer a problem.  (Id. at 22).  He could not rule out  the formation of a painful nerve ending (neuroma).  (Id. at 23).  He communicated those thoughts, as well as his concurrence with the possibility of sympathetic dystrophy, to Dr. Hein.  Dr. Hein eventually, (October 25, 1985) performed a sympathectomy.  (Id. at 23).  That surgery consists of cutting the involved sympathetic nerves.  (Id. at 21).  Access to the nerves, in the employee's case those beside the lumbar spine, was obtained by incision in the lower abdomen.  (Id. at 24).


Dr. Horning next saw the employee on January 23, 1986.  She had improved, was walking better, and had much less pain and swelling.  (Id. at 26).  On February 3, 1986 he noted the employee was enormously better since the sympathectomy.  She walked unaided with only a slight limp.  Dr. Horning considered that a marked improvement.  (Id. at 27).


Dr. Horning conferred with Dr. Hein.  (Id. at 26).  Both agreed the employee needed to become active since with or without a sympathectomy activity is a treatment for sympathetic dystrophy.  Dr. Horning stated he told the employee medical treatment couldn't "cure her," but she needed to take control and be as active as possible.  (Id. at 28).


The employee saw Dr. Horning again on February 24, 1986.  She reported walking half a mile per day and riding a stationary bicycle for a total of 45 minutes per day in 15 minute segments.  Dr. Horning noted good foot posture during walking, small amount of swelling and discoloration, and good range of motion.  (Id. at 30).  Dr. Horning believed at that time that return to work could rea-sonably be expected in two or three months.  (Id. at 32).


On March 26, 1986 he saw her again.  She reported riding her exercise bike 45 minutes per day and walking 45 to 60 minutes a day several times a week.  She reported less foot pain but com-plained of pain over the tarsal tunnel area and over the toe joints.  (Id. at 33).  Dr. Horning stated he told the employee she would have to return to work within a couple of months and that he expected she would be medically stable.  (Id. at 34).  On April 14, 1986 she reported walking two and a half to three hours per day and riding her exercise bike for 45 minutes.  Prolonged walking or standing on concrete caused increased pain.  Her foot appeared quite good on examination.  (Id. at 35).


Dr. Horning anticipated the employee could return to work on June 1, 1986 and told her so.  (Id. at 36).  On May 28, 1986 she reported still more progress.  She rode her exercise bike for one hour at an increased pace, two or three times per day.  She went for walks and also reported playing badminton.  She told him she was due to find out about a job that day which she felt capable of performing full-time.  (Id. at 36).  Dr. Horning told the employee to return to see him only as necessary.  (Id. at 37).  He also approved a physical capacities form, labelled exhibit 1 to his deposition, on that date.


Dr. Horning stated he approved a second physical capacities form, labelled exhibit 2, and a work evaluation of a reference librarian assistant, labelled exhibit 3, on July 31, 1986.  (Id. at 38).  In his opinion the employee could have returned to work as a reference librarian at that time.  (Id. at 39).  She reported cycling two hours per day, playing badminton and volleyball, and driving a car although she was fearful of her reaction to any sudden increase in pain.  (Id. at 40).  His impression of her condition was one of continuous improvement to that point.  (Id. at 41).


Dr. Horning stated he did not see her again until October 6, 1986.  She reported increased swelling of her foot after activi-ty, worsening due to vibration such as driving or standing near a dishwasher, and pain in the foot, midfoot,and ankle.  She also reported increased skin sensitivity.  Using her exercise bicycle and activity generally caused increased pain and swelling.  (Id. at 42).  Dr. Horning testified that until that visit the employee's ability to be physically active steadily improved but as of October 6, 1986 even old activities were no longer tolerable.  (Id. at 44).


Dr. Horning saw the employee in August 1987 for a final evaluation at the employer's request.  (Id. at 44).  She complained of persistent pain at the top of her foot, over the tarsal tunnel area, and at the ball of the foot when walking.  She also com-plained of pain, shooting to her toes, when touched behind the left knee.  When touched over the left low back she also complained of severe pain down the entire left.  She also reported decreased  sensation over the left leg which she attributed to cutting of the nerves during the sympathectomy.  Dr. Horning stated he had never seen anyone with similar complaints following a sympathectomy.  (Id. at 45).


Dr. Horning found no evidence of impairment of the sensory or motor nerves in the employee's left leg and low back.  He found no muscle atrophy, swelling, or lack of strength.  The employee reported diminished sensitivity to pinprick throughout her entire left leg below the knee in a "stocking distribution."  Dr. Horning stated there is no anatomical basis for a sensory deficit in a stocking distribution.  Pinprick sensation in the left thigh was inconsistent, alternating between normal and "exquisitely painful."  (Id. at 48).  Dr. Horning noted that light brushing of the skin over the employee's low back, like brushing a hair off, was report-ed as exquisitely painful.  (Id. at 49, 51).


Dr. Horning testified the nerves supplying the skin are different from and physically apart from, the surgically removed sympathetic nerves.  Consequently, removing the sympathetic nerves does not cause changes in touch sensation.  (Id. at 50).  Dr. Horning testified about his opinion of why the employee showed improvement after the sympathectomy and then regressed after October 1986.  He stated:


I can't say that I know exactly what happened at that point.  But I think something that we see not infrequently is that after a surgery, and particu-larly if the surgery is the correct surgery and things really are better, is that people do better and better and better, but if those problems . . . identified at the pain clinic are present, as the time to give up, if you will, the sick role and assume responsibility and get back on the job setting, as that time approaches, then that brings out another flurry of pain behavior.

(Id. at 86).


Dr. Horning testified he still believed the employee could return to work if she chose to do so.  (Id. at at 90).  He stated that all that could be done medically had been done.  (Id. at 94).  He felt, however, that while not medically required a return to work at less than eight hours per day "might be prudent" at this time since the employee had been off work for three years.  (Id. at 97).


Joel L. Seres, M.D., testified he is a board-certified neurosurgeon specializing in chronic pain, founder of the Northwest Pain Center, and member of several professional societies dealing with pain medicine.  The employee visited the pain center in March 1985 on referral from Dr. Brudenell.  She remained for several days and then chose to leave.  During that time he, psychologist Leonard Yospe, and orthopedic surgeon Lloyd Kramer evaluated the employee.  They admitted her to the program after evaluation.


The employee told them she took eight to ten Demerol tablets a day.  They intended to gradually wean her off that medication.  The second day at the center, though, observations of the employee lead to the suspicion she was developing withdrawal symptoms.  She stated she had taken no Demerol that day.  She indicated she had been talking 12 Demerol a day plus nerve medication, that they took the edge of her pain, and stated "Look at me now."  She then took two prescribed Demerol which had no immediate effect.


Dr. Seres testified that during examination of her foot he thought a neuroma might have developed between two toes.  He injected a local anesthetic to test that suspicion.  The only effect was a reported increase in pinprick sensitivity of the entire left foot.   Dr. Seres could not understand how increased sensitivity could follow after a local anesthetic nerve block.  His examinations revealed no muscle shrinkage but some limitation in range of motion.


Dr. Seres testified the employee's leg problems resulted from lack of use.  The result can be described as causalgia or sympathetic dystrophy.  He believed  she  had  a  mild  sympathetic  dystrophy which would respond "extremely well" to increased phys-ical activity.  However, the employee left the center.  At a follow-up meeting two weeks later, the employee indicated she believed she could return to work as a librarian at that time.  From a medical standpoint Dr. Seres agreed.  He believed that within three months of conscientious activity the employee would be able to walk for an hour or more at a time using no more than a cane.  


Dr. Seres stated he was shocked to find out the employee had undergone a sympathectomy in light of the nature of her condi-tion and her psychological profile.  He believed her current condition validated his initial impression that a sympathectomy would not prove helpful.  He stated Marinol is not released for use other than for chemotherapy patients.  However, he also admitted it can be useful in treating glaucoma.  It would not be appropriate for treatment of chronic pain, however.  He testified that Marinol consists of the active ingredient in marijuana and is extremely addictive.  The amount of Marinol prescribed, as well as the reason it was prescribed, would in his opinion cause the state medical boards with which he was familiar to take action. 


Dr. Seres testified he believed reasonable efforts to return the employee to work had been made but that she was not interested in doing so.  Consequently, he believed trying to return the employee to work gradually would not be productive.  He believed her pain problems, and her misuse of medications, were not related.


Dr. Seres testified the employee stated she was knowledge-able about drugs.  He found her difficult to work with and very opinionated about medications and what was good or not good for her.  He found fault in the employee's behavior, which he described as going to a physician that she was able to manipulate into prescribing an extremely addictive drug, as well as with the decision of the physician to give such a prescription.   He stated he had discussed with the employee in 1985 the inappropriateness of addictive drugs for her condition.  At present, he believed the employee could probably work on a part-time basis.


Leonard P. Yospe, Ph.D., testified he was a staff psycholo-gist at the Northwest Pain Center for 12 years.  He examined the employee and found her to have a hysterical personality structure resulting in expression of emotional conflicts through somatic (bodily symptoms.  He found no evidence of clinical depression but found her somatically preoccupied, tending to focus on her body and exaggerate pain.  He believed the employee had a tendency toward substance abuse and using her symptoms to obtain drugs could represent a secondary gain (reward received from symptoms).  He did not directly observe the withdrawal symptoms which the employee exhibited at the pain center.  They were related to him by trained staffers who did observe the employee.  He had no idea where the employee would have obtained the Demerol she said she used.


Bobby A. Lucas, D.C., testified he has been licensed to practice for 11 years.  He first treated the employee in December 1986.  She complained of back problems with numbness and tingling in her legs.  Back x-rays revealed a lumbosacralization of the L5 vertebra.  With her abnormal gain, due to her left foot injury, the employee's pelvic alignment created symptoms of pain and muscle weakness.  The employee could not walk without crutches or a walker when she first visited Dr. Lucas.  He adjusted the navicular bone in her left foot which improved the circulation, nerve supply, and muscle strength.  By January 1987 she was able to walk using a cane occasionally.  Dr. Lucas believed one of the complications which the employee might fact without treatment would be loss of the limb.


Dr. Lucas stated he never saw the 1984 x-rays of the employee's left foot.  He believed her December 1986 complaints were related to the August 1984 foot injury.  He believed the abnormal gait caused back pain.  As of this date of the hearing he continued to treat the employee once a week.  He expected that as the employee's gait improved her low back condition would also improve.  Dr. Lucas believed the employee could return to sedentary work, initially half-a-day and increasing to full days over four to six weeks.  Dr. Lucas stated her medical condition had stabilized about three months before the hearing.


Dr. Lucas testified he sent the employee to see Dr. Schurig to obtain an MRI of her low back and for medication.  He felt she could benefit from medication to help her cope with increases in pain experienced when weather fronts move through her area.  He believed she could get a marijuana derivative for that purpose.  He was aware the employee used marijuana as a pain medication.  He believed a marijuana derivative would relieve her anxiety arising from her pain and symptoms.  Dr. Schurig agreed and prescribed Marinol.


Dr. Lucas stated the employee had normal back range of motion when examined in December 1986.  Despite that, he found her to have vertebral subluxations which caused pain.  He attributed the vertebral subluxations to the change in gait caused by her 1984 left foot and ankle injury.  He did not care what other physicians might have found previously but relied on his own findings.


Samuel H. Schurig, D.O., testified he has been licensed to practice in Alaska for four years.  He specialized in family practice and osteopathy.  He saw the employee on referral from Dr. Lucas.  He first saw her on September 23, 1987.  He had no records of her prior medical treatment at that time.  The employee told him she had been informed of x-ray evidence of an avulsion fracture in her left foot.  She told him she had "small pieces of bone floating  around the foot."  She said she had no problems with her low back until she had the sympathectomy surgery.  She stated that had she not had the sympathectomy her leg would have had to have been amputated.  She reported pain in the top of her left foot increas-ing in severity during weather changes.  The employee told him medications such as Demerol and Dilaudid didn't relieve her pain but marijuana and self-hypnosis did.  She used about an ounce of marijuana a month but believed she really needed to use twice as much.  She later told him that she had used marijuana for 10 years.

     One of the reasons the employee came to him was to obtain a prescription for marijuana.  He gave her one even though he hadn't any idea where she could fill the prescription.  When she could not obtain the marijuana, he decided to prescribe Marinol.  She report-ed it worked well but he decided not to continue to prescribe it.  He described Marinol as an oral form of marijuana, a Class II controlled drug.  Marinol is used for controlling vomiting in chemotherapy patients and for glaucoma.  He believed that Marinol could work for pain even though not classified as a pain medication in medical literature such as the Physician's Desk Reference.  He believed its use was reasonable in the case of a chronic pain patient like the employee.


When he examined the employee she was so tender to touch that he had to restrict the scope of his examination.  He did obtain an MRI report of the back.  The report indicated moderate intervertebral disc degeneration at levels L4-5 and L5-S1 without significant disc protusion.  Dr. Schurig did not relate the employee's back condition to her 1984 left foot and ankle injury.  However, an altered gait due to a foot injury could affect the back.  He believed the changed gait could cause rotation at the  L4-5 level and explain the soreness at that level she complained of. 


Dr. Schurig rated the employee's physical impairment as 50% of the whole person.  He did not reach that rating by using the American Medical Association Guides to the Evaluation of Permanent Impairment.  The rating also was not based on the American Academy of Orthopedic Surgeon's Manual for Evaluating Permanent Physical Impairments.  He believed the employee could return to part-time sedentary work.


Thomas Schill testified he has lived with the employee during the period following her 1984 injury.  He stated his obser-vations supported her claim that her left leg is extremely sensi-tive to touch or vibration and often painful.  He disagreed with the conclusion that the employee has a drug abuse problem.  He stated he never observed her abusing medications.


FINDINGS OF FACT AND CONCLUSIONS OF LAW



AS 23.30.120(a) provides in pertinent part:  "In a proceed-ing for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms.  See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims, 'based on highly techni-cal medical considerations' medical evidence is often necessary in order to make that connection."  Id.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).   Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production of the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'sub-stantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption:  1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponder-ance of the evidence, he must induce a belief in the minds of      jurors that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The employee's left foot and ankle injury is not disputed.  However, her claimed low back injury's relationship to her August 1984 injury is disputed.  We find the testimony of the employee, Dr. Lucas, and Dr. Schurig established the preliminary link between the low back injury and employment.  We find the testimony of Drs. Horning, Seres, and Yospe substantial evidence that the back injury, if any, is not work-related.  We find the presumption of compensability rebutted and that the employee must prove the relationship of her back injury to her employment by a preponder-ance of the evidence.


We find a preponderance of the evidence favors the employ-er.  Dr. Lucas, and Dr. Schurig to a lesser extent, related the employee's back complaints to a gait problem arising from the 1984 injury.  However, neither saw the employee until over two years after the 1984 injury and neither had reviewed much of the prior medical records.  Both believed a gait problem could aggravate her congenital L5 vertebral sacralization.  However, the testimony of the employee and Dr. Horning reveal gait changes existed in varying degrees, without back complaints, for over two years before Dr. Lucas' December 1986 examination.  The employee herself related her back complaints to the sympathectomy, although Dr. Horning tes-tified there is no correlation between them.  We conclude, based on Dr. Hornings testimony and the long period between the 1984 injury and the employee's initial low back complaint, that the low back condition is not related to the 1984 injury and is not compensable.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.265(10).  The Act provides for bene-fits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work."  The court explained:


A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time  the  claim-ant is unable to work, and the employer remains liable for  total compensation  until such  time as the claimant is restored to the condition so far as his injury will permit.  The test is whether  the claimant remains incapacitated  to  do work by reason of his injury, regardless of whether the injury  at  some time can be diag-nosed as a permanent partial disability.

17 Alaska at 66 (citations omitted).  In Vetter v. Alaska Work-men's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that  the primary consideration is  not medical impairment as such, but rather  loss of earning capacity related to that impairment.  An award for  compensation must be supported  by  a  finding that the claimant suffered a compensable disability, or more precisely, a decrease   in  earning  capacity  due  to  a  work-connected injury or illness.  


In Baily v. Litwin Corp.,713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated:  "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not neces-sarily the point at which temporary disability ceases."  (Emphasis in original).  The court also quoted the following description of temporary disability:  "Temporary disability may be total (incapa-ble of performing any kind of work), or partial (capable of per-forming some kind of work)."  Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal.Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability.  Keyes v. Reeve Aleutian Airways, AWCB No. 85-0312 at 12-13 (November 8, 1985).


In assessing whether the employee has proven that she was temporarily totally disabled after July 1 1986, we did not rely greatly on the evidence that she did, or did not, have a Demerol dependency in March 1985.  That was because the expert testimony indicated such a dependency could well have been resolved and the absence of evidence linking drug use to current disability.  We did, however, consider her claim that she did not have such a dependency curious in light of the testimony that she told Drs. Seres and Yospe that she used eight or more Demerol per day.  Since no evidence of any kind indicating those individuals had any reason to be untruthful was produced, we can only conclude that the employee is willing to dissemble in the context of her claim (either now or then).  We also considered that the employee's desire to obtain medications, and her willingness to dissemble result in her giving misleading descriptions of her condition to treating physicians.


We find, based on the evidence we summarized previously, that the employee could have returned to work full-time in July 1986.  We credit Dr. Horning's testimony, over that of Drs. Lucas and Schurig, for several reasons.  Dr. Horning is a certified expert in rehabilitation medicine.  His treatment began much closer to the employee's injury date than that of Drs. Lucas and Schurig.  He also obtained a much fuller understanding of the employee's condition and complaints through review of her medical records and consultation with her other treating physicians.  He concluded that the employee's worsened condition in October 1986 represented a "flurry of pain behavior" brought about by the impending need to return to work rather than a bona fide deterioration of her condi-tion.  We find therefore, that the employee's ability to return to work in July 1986
 ended her entitlement to receive temporary total disability compensation.
  Consequently, her claim for recharac-terization of compensation paid after July 1, 1986 and award of temporary total disability compensation for the period from Septem-ber 1987 to date is denied and dismissed.

Chiropractic Care and Reimbursement of Marinol Prescription

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the pa-tient's condition and allow his continuing employment, it is compensable within the meaning of the statute."  Wild v. Cook Inlet       

pipeline, No. 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN-83-551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska - Susitna School District, AWCB No. 81-0201 (July 15, 1981), aff'd 3AN-81-5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska - Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treat-ment by a preponderance of the evidence.  See Tamagni v. Alaska National Bank of the North, AWCB No. 86-0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85-0312 at 12-13 and n.5 (November 8, 1985).


The employee receives chiropractic treatment for her low back  and  foot.   We  have  found  the  low  back condition    non-compensable.  Her entitlement to receive chiropractic adjust-ment of her left foot turns on whether such treatment is reasonable and necessary.  We find the employee's left foot and leg are affected by residual reflex sympathetic dystrophy.  Drs. Horning and Seres testified the employee needs to use and exercise the leg to improve her condition.  Dr. Lucas testified he obtained some improvement of the employee's condition by adjusting her navicular bone.  Based on the failure to substantially improve the employee's condition, and Drs. Horning and Sere's testimony concerning treatment of sympathetic dystrophy, we find chiropractic treatment is not reasonable or necessary.  We deny the employee's claim for chiropractic treatment of her left leg. 


As an expert on pain treatment, we rely on Dr. Seres' testimony concerning the reasonableness and necessity of using Marinol for treating chronic pain over that of Dr. Schurig.  Dr. Sere's testimony is also consistent with Dr. Horning's testimony that use of any pain medication over a long period of time would not help the employee.  We also find that despite contrary advice from Dr. Seres and Dr. Horning against use of pain medications, the employee chose to approach Dr. Schurig for prescription of marijuana and Marinol.  We find by a preponderance of the evidence that the Marinol prescription was not reasonable or necessary.  The employee's claim for reimbursement of the cost of the Marinol prescription is denied and dismissed.

Attorney's Fees

We denied the employee's claim for compensation and medical benefits.  Consequently, we find the employee's attorney did not successfully prosecute her claim as required for award of attor-ney's fees under AS 23.20.145.  We also find that the employer originally agreed to pay the employee $7,500.00 plus certain medical benefits.  We find the employee's attorney's "success" in obtaining an opportunity to finish the continued hearing over the employer's efforts to enforce the settlement, only to have the claim denied in its entirety, does not amount to success in prosecuting a claim "otherwise resist[ed]" by the employer for purposes of an award of attorney's fees under AS 23.30.145(b).  See, for example Coffey v. Vertecs Corp., 3 AN-87-6848 (Alaska Super. Ct. February 26, 1989).  The employee's attorney's claim for attorney's fees is denied and dismissed.


ORDER

The employee's claim for recharacterization of permanent partial disability compensation, temporary total disability compen-sation from September 1987 and continuing, chiropractic treatment, reimbursement of Marinol prescription, attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this     28th       day  of     October    , 1988.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Paul F. Lisankie, Designated Chairman



___________________________________



Mary A. Pierce, Member



___________________________________



Jacqueline Russell, Member

PFL/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Supe-rior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Connie Adamson,

employee/applicant; v. University of Alaska, employer; self-insured; Case No. 419411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this   28th  day of    October , 1988.

                               /s/ Fannie A. Stoll                
                             Clerk
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     �Adamson v. University of Alaska, AWCB No. 88-0066 (March 31, 1988).





     �Employee's attorney  filed documentation of costs on September 6, 1988; Employer answered, objecting to the requested award, on September 13, 1988; and employee's replied on September 20, 1988.


     � Board members  Mary A. Pierce and Jacqueline Russell, who did not participate in the October 16, 1987 hearing, reviewed the record of that hearing before deliberating.


     � With the exception  of Dr. Seres, the other medical witnesses stated the employee could currently return to part-time employment.  We find Dr. Horning's original unrestricted release to work controlling.  Dr. Horning stated the employee's long time off work might make it "prudent" to begin part-time.  However, we found the employee's subsequent time off work (after the July 1986 release) was not attributable to the 1984 injury).


     �Neither Dr. Holderness' rating of the employee's permanent impairment of 70% of the left lower extremity, nor Dr. Schurig's 50% of the whole person rating, was prepared according to the AMA Guides to the Evaluation of Permanent Impairment as required by 8 AAC 45.122.  Only Dr. Horning's permanent impairment rating was prepared using the Guides.  We would therefore rely on Dr. Horning's rating.  Since the employer paid permanent partial disability compensation based on Dr. Holderness' rating, rather than Dr. Horning's much lower rating, it is apparent an overpayment occurred.  The exact amount of overpayment is a question because Dr. Horning's percentage rating appears to be based on the "whole man" rather than the left lower extremity.  Since reimbursement of overpayments can only be awarded through withholding from future compensation, and no additional compensation has been awarded, we do not need to resolve with precision the overpayment amount.  Brad Ragan Tire Co. v. Tainter, AWCB No. 85-0042 (February 20, 1985).





