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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                                                     Juneau, Alaska 99802



 Filed with Alaska Workers'



Compensation Board‑Fairbanks

DENNIS PRICE,

NOV I   1988

                                      Employee,

v .

SALCHA SERVICE ELECTRIC and DECISION AND ORDER

PROVIDENCE WASHINGTON AWCB NO. 328622

INSURANCE,

            Employer/Insurer,

                                           Petitioners,

V.

SALCHA SERVICE ELECTRIC and

ARGONAUT/CRAWFORD INSURANCE,

           Employer/Insurer,

                                         Petitioners,

V.

SALCHA SERVICE ELECTRIC and

PACIFIC MARINE,

          Employer/Insurer,

V.

SALCHA SERVICE ELECTRIC and

ROYAL/CRAWFORD & CO.,

        Employer/Insurer,

                                     Respondents.

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑


On the basis of the documentary record we are making this decision concerning a petition to strike a Smallwood objection.  Attorney Michael McConahy represented the petitioning insurer, and paralegal E. Darlene Norris represented the responding insurer.  Attorney J u I I a n Rice represented the employee; attorney Robert McLaughlin represented insurer Pacific Marine; and attorney Allan Olson represented insurer Argonaut Insurance. The record closed on November 1, 1988,our first meeting date after the respondent

 Dennis Price        V.     Salcha Service

failed to answer the petition by the end of the 20‑day response period provided in 8AAC 45.050© and the mailing grace period provided in 8 AAC 45.060(b) which concluded on October 23, 1988.

ISSUE
 Shall we strike the respondent's Smallwood objection because of the respondent ' S repeated failure to appear for depositions and Board proceedings in this case?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE
1 . 
The employee filed an Application for Adjustment of Claim against the employer 

and insurer Pacific Marine Insurance on February 22, 1988, claiming to have injured his back in

 the course of his work on or about December 5, 1983.

2 . 

The employee filed Applications on April 1 4 , 1988 against each of the other three insurers which had previously provided workers' compensation coverage for the employer.

3. 

On April 25, 1988 counsel for the respondent, the law firm of Pletcher and 

Slaybaugh, filed an appearance. Paralegal Norris is an employee of that law firm, and has

 handled this case since that date,

4.
We held a preheating conference on May 13, 1988, but the respondent failed to appear.  At this preheating we set depositions for the employee and his father for June 3, 1988.

5.
On May 23, 1988 the respondent contacted the petitioner wanting to reschedule the deposition date.  The petitioner agreed to stipulate to the change if the respondent would make the appropriate arrangements.  The respondent declined to do so, but on June 1, 1988, again objected to the date.  At respondent's request the other parties agreed to reschedule the depositions to June 1 7 , 19 88 . Nevertheless, the respondent failed to appear for the June 17, 1988 depositions.

6.
At the request of the employer, a medical examination of the employee was performed by James Gollogly, M.D., on June 30, 1988.  Another preheating conference was held on July 15, 1988 and was attended by the respondent.  During that conference we ordered a preheating for July 29, 1988 to set up a briefing schedule. Any petitions were to be filed by that date, and we planned to rule on them before the hearing on the merits scheduled for December 6, 19 88 .
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7 . 
Although the respondent filed an objection to the medical report of Dr. Gollogly on July 21, 1988 based on the right of cross‑examination pursuant to the Alaska Supreme Court ruling in Commercial‑Union v.‑Smallwood (Smallwood) , 550 p.2d 1251 Alaska 1976), it cited no reason for the objection.  The respondent failed to appear at the July 2 9 , 1988 preheating.  The respondent's representative was not available to even receive a call when we attempted to contact her on our own motion.

8.
At the July 29, 1988 preheating we set yet another preheari n g f o r September 7, 1 9 88 to deal with the i s s u e s originally scheduled for consideration in the July 29, 1988 preheating.

9.
We sent notice of the September 7, 1988 preheating to the respondent, but the respondent once again failed to appear.

10 .
 On September 3 0 , 19 88 the petitioner filed a written request for us to strike the respondent's objection to Dr. Gollogly's report, a r g u i n g that the respondent had repeatedly f a i I e d to participate or cooperate in Board proceedings and in depositions, and that the respondent's only active participation in the case has been to throw a procedural obstacle in the way of the other parties by making the Smallwood objection.  The petitioner argues that we have the authority to sanction the respondent under our regulations and the Alaska Rules of Civil Procedure, Rules 16 and 37, that we have the authority to waive our procedures under 8 AAC 45.195, and that striking the Smallwood objection would be an appropriate remedy for such an egregious disregard of the Board's instructions on the orderly adjudication of the parties' interests.

11 . 
On October 6, 1988 Argonaut Insurance filed a Notice of Joinder with the p e t i t i o n to strike, and on October 10 , 19 88 Pacific Marine Insurance filed a Notice of Non‑opposition to the petition to strike.  The employee filed no pleading concerning this i s s u e .

12. 
The respondent failed to answer the petition within the response period provided at 8AAC 45.050(c) and 8AAC 45.060(b), so we closed the record in order to consider the petition.

FINDINGS Or FACT AND CONCLUSIONS OF LAW
8 AAC 45.120 provides, in part:


(e)
Technical rules relating to evidence and witnesses do not apply in board  proceedings, except as provided in this chapter.  Any relevant evidence is admissible 
if it is the sort of evidence on
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which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or e x p I a i n 1 n g any direct evidence, but it is not sufficient in itself to support a finding of fact u n I e s s it would be admissible over objection in civil actions.  The rules of privilege apply to the

same extent as in c i v i I Irrelevant or unduly repetitious evidence may be excluded on those grounds.

        (f) Any document, including a compensation report, controversion application for

adjustment of c 1 a i m , statement of readiness to proceed, petition, answer, or a pre‑hearing summary, which is served upon the parties, accompanied by proof of service, and which is in the board's possession 20 or more days before hearing, may be relied upon by the board in reaching a decision u n I e s s a written request f o r an opportunity to cross‑examine the document's author is filed with the board and served upon al 1 parties at least 10 days before the hearing.

(g) A request for cross‑examination filed under (f) of this section must (1) specifically 


identify the document by date and author, and generally describe the type of document; 
and ( 2 state a specific reason why cross‑examination is being requested.


(h) If a request is filed in accordance with (f) of this section, an opportunity for cross‑
examination w i I I be provided u n I e s s the request is withdrawn or the board 
determines that under a hearsay exception of the Alaska Rules of Evidence, the 
document is admissible.


The respondent has failed to answer the petition, and no party has requested a hearing

on this issue.  Accordingly, we will decide this matter on the documentary record. 



The record is clear that the respondent and its counsel have repeatedly failed to appear or participate in depositions and Board‑ordered proceedings in violation of 8 AAC 45.065(a). We have no evidence of extenuating circumstances and we are forced to conclude that the respondent's behavior has been egregious, has hampered the speedy and efficient adjudication of the parties' interests, and has been contrary to the interest of justice.


Remedial action on our part is clearly needed.  We hesitate to impose the specific sanction requested by the petitioner.  The respondent's right to an opportunity for cross examination under Smallwood is absolute. Id. at 1265.  Moreover, the Supreme Court opinion puts the burden on us to insure that the respondent has a reasonable opportunity to exercise that right.  The normal way that we safeguard that right is through our regulation at 8 AAC 45.120(f)‑(h), which essentially s h I f t s the expense of cross‑examination from the objector to any party wishing to rely on the
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documentary evidence in question.  Obviously, this regulation is only one of a number of possible ways to protect a party's reasonable opportunity for cross‑examination.



In the case before us there is no evidence to show that the respondent has taken any positive action to exercise the right to cross‑examination.  We note that the respondent has declined to participate in prehearings we specifically called to deal with the exercise of procedural and substantive rights including the one at Issue . We also note that the respondent has failed to answer the petition, not showing even a minimal interest in defending its right to cross‑examination.  The respondent has used the objection as nothing more than an obstacle to the other parties.  We conclude that the respondent has abused a substantive right for unrelated procedural t a c t i c a I purposes, working an injustice on the other parties. 8AAC 45.120(g) requires that parties making objections on the basis of the right to cross‑examination must state a specific reason why cross‑examination is being requested.  Here the respondent failed to give any reason.  We conclude that the respondent's objection is without legal effect under 8 AAC 45,120(g).



As we have authority to resolve this matter under our regulations, we decline to consider whether we could impose sanctions under the Alaska Rules of Civil Procedure, or whether we should waive procedures under 8 AAC 45.195 to prevent an injustice.  We will overrule the respondent's Smallwood objection under 8 AAC 45.120(g).
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ORDER

The petition is granted.  The respondent's objection to the medical report of Dr. Gollogly is overruled.


DATED at Fairbanks, Alaska, this 1st day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD


William S.L. Walters, Designated Chairman


Joe J. Thomas, Member


Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of i s s ue a nd pena I ty of 20 percent wi I I accrue i f not paid within 14 days of the due date unless interlocutory order staying payment is obtain ed in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomO effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dennis Price, employee/applicant; v.  Salcha Service Electric  and Providence

Washington Insurance, emoloyer/insurer/petitioners; V. Salcha Service Electric and Argonaut/Crawford Insurance, employer/insurer/petitioners; V. Salcha Service Electric and Pacific Marine, employer/insurer; V. Salcha Service Electric and Royal/Crawford & Co., employer/insurer/respondents; Case No. 328662; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 13th, day of November, 1988.                                  
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