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ALASKA WORKERS COMPENSATION BOARD
P.O. Box 1149

                       Juneau, Alaska 99802



   Filed with  Alaska workers

ELMER WINQUIST (DECEASED),
Compensation board‑Fairbanks

                                               Employee,

NOV  1 1988

BERTHA WINQUIST, 

                                              Applicant,




DECISION AND ORDER

V.                                    





  AWCB NO. 724294

ENSERCH ALASKA CONSTRUCTION,

Employer,

and

NATIONAL UNION FIRE INSURANCE,

                                              Insurer,

                                                        Defendants.



We heard this claim for death benefits, interest, attorney's fees and costs on August 23, 1988 in Fairbanks, Alaska.  Attorney Chancy Croft represented the applicant widow of the deceased employee, and attorney Phillip Eide represented the defendant employer and insurer.  We received closing briefs from the parties on October 25, 1988, and closed the record when we next met, November 1, 1988.

ISSUES

                       1. Is the applicant entitled to death benefits under AS 23.30.215?



2. Is the applicant entitled to interest under the Alaska Supreme Court decision in Land & Marine Rental

 Company _v.  Rawls, 686 P.2d 1187, 11982 (Alaska 1984)?

                3. Is the applicant entitled to statutory minimum attorney's fees and reasonable costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee died of a heart attack at 64 years of age on December 5, 1987, while working on the Red Dog Mine road project.
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He worked northwest of Kotzebue, Alaska as the equipment superintendent for the employer's fleet of more than 300 vehicles, working in excess of fourteen hours a day, seven days a week.


The employee had a long history of premature heart contractions and a twenty‑year history of a heart murmur.  On July 15, 1987 while driving a truck he suffered a sudden loss of consciousness . This was later diagnosed to have been a result of cardiac arrhythmia, specifically premature ventricular contractions.  He suffered no symptoms of pain from this condition.  He was placed on a course of medication to control the arrhythmia.  The record is not clear whether or not the employee was still taking the medication at the time of his death.


Although there is slight discrepancy between the testimony of several fellow employees working with him on December 5, 1987, it is clear that he worked with a gang of three other men mounting four seven‑foot, half‑ton tires onto an immense truck, a "hardtail" R‑35, manhandling the tires from a forklift unto the hubs.  The men worked on this from approximately 8;OO a.m. to some time after 3:00 p.m., with a ten or fifteen minute lunch break to eat a sandwich at about 2:00 p.m.. After finishing with the tires the employee spoke with the other men a few minutes and walked from the shop into the office trailer.  There he talked with two other employees a few minutes about anniversary flowers he sent to his wife, about a mechanic he had tried to recruit, and about his hands being cold.  He walked into another room for coffee and collapsed.  Despite extended resuscitation efforts by other employees and by medical personnel, the employee never regained consciousness and died shortly thereafter.


The autopsy was performed by Michael Propst, M.D. . In his deposition Dr. Propst

 testified that he diagnosed coronary sclerotic heart disease, narrowing of the arteries to the heart,

 as the cause of death . The three arteries were between 80 and 85 percent occluded.  The heart muscle had patches of scar tissues from previous bouts of oxygen starvation.  Dr. Propst believed the final heart episode was a ventricular fibrillation, an arrhythmic beating of the heart caused by oxygen starvation. (Propst Dep. pp. 6 ‑ 7 . He doubted that work was a factor in triggering the employee's death, based on the assumption that he was not doing heavy physical labor immediately proceeding his death. (Id. at 10‑11.) He felt that a heart in the condition of the employee's would suffer from an insufficient oxygen supply within a few minutes of beginning hard labor. (Id. at 16.) Dr. Propst felt the employee could have been in danger of fibrillation for up to ten minutes following any heavy labor. (Id. at 24.)

The employee's treating physician, William Doolittle, M.D., who practices internal 

medicine, testified at the hearing that he believed the employee suffered f rom about of silent ischemia
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(symptomless oxygen starvation of the heart) during the heavy physical labor of mounting the tires. This ischemia damaged the heart muscle.  Either the resulting muscle dysfunction or the

attempt of the body to revitalize the oxygen‑starved muscle"reperfusion"  a    process which 

itself can be arrhythmogenic) produced still more arrhythmia, which in turn further starved the

heart.  The resulting progressive asymptomatic decrease in functioning or the heart muscle soon caused employee's collapse.  Dr. Doolittle testified that risk of this type of cumulative injury can continue up to 72 hours, and rarely even longer.  



The applicant presented a cardiologist, Leo Bustad, M.D.,as a witness. Dr. Bustad testified that from a review of the employee's medical records he believed that the employee's physical exertion in the hour preceding his death was a significant factor in causing his heart failure.  Dr. Bustad testified that arrhythmia can be completely symptomless, that it can persist for up to a day after precipitated by strenuous activity, and that the irregular beat sustains a risk of oxygen‑starvation and ventricular fibrillation as long as it persists. He also testified that he

believed the employee's persistent heart murmur likely to have been mitral regurgitation (blood flowing back through the valve) which would have made the employee a I I the more susceptible to fibrillation resulting from arrhythmia, because the heart would be

weakened from the poor circulation.

The employer presented another cardiologist, Werner Samson, M.D., who testified 

that the employee was extremely susceptible to arrhythmia and ventricular fibrillation, that these conditions could have arisen at any time , but that any heart dysfunction caused by strenuous activity should have either produced the heart attack or else subsided within a few minutes of having engaged in that activity, He a 1 s o testified that there was insufficient evidence to find the mitral regurgitation suspected by Dr. Bustad.  Dr. Samson believed that nothing about the employee's work triggered his demise.


The applicant argues that the preponderance of the available evidence establishes that the employee's death was triggered by his strenuous work on the morning and afternoon of December 5,1987.   She argues that the opinion of Dr. Samson that the heart attack was not related to the employees work must be evaluated in light of this doctor's testimony hostile to the interest of employees in five other cases before us. The employer argues that the death was due to a spontaneous occurrence of ventricular fibrillation superimposed on severe pre‑existing coronary artery disease . Although exertion may be associated with the onset of fibrillation, it should occur within minutes of the exertion.  The employer points out that there may have been a lapse of up to 45 minutes between the completion of the work on the tires and
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employee's  collapse It also  points out that al of  the non‑medical witnesses were the employee's personal friends and that consequently their recollections are slanted in his widow's favor.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.
Death Benefits
AS 23.30.120(a) provides in the pertinent part:

In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.

AS 23.30.215(a) provides in part:


(a)
If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:


(1)
reasonable and necessary funeral expenses not exceeding $2,500;


(2)
if there is a widow or widower or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceases:


(A)
80 percent for the widow or widower with no children;


(B)
40 percent for the widow or widower with one child and 40 percent for the child;


©
25 percent for the widow or widower with two or more children and 55 percent divided equally among the children.


(F)
 Except as provided in (g) of this section, the death benefit payable to a widow or widower shall


( 1 ) five years following date of death of the deceased employee be reduced to 66‑2/3 per cent of the benefit being then paid;


(2)
eight years following date of death of the deceased employee be reduced to 50 per cent of the benefit being then paid;


( 3 ) terminate 10 years following death of the deceased employee.



In Burqess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms. See Roqers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979.  "LlIn claims 'based on highly technical medical considerations' medical evidence is often necessary in
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order to make that connection." I d . "Two factors determine whether expert medical evidence is 

necessary in a given case: the probative value of the available lay evidence and the complexity of medical f acts involved . " Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 19 8 5 ) . Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870, To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


 We find that the testimony of the witnesses to the employee's work on December 5, 1987

 is reasonably consistent and credible, despite the witnesses' friendship to him.  We find thattheir testimony concerning the employee's physical labor, combined with the autopsy results and Dr. Propst's testimony establish that his work could possibly have triggered a fatal bout of arrhythmia.  We conclude that this evidence raises the presumption of compensability.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. I d . Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 19 78 ) . The Alaska Supreme Court ,has consistently defined ' substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board., 411 P.2d 209, 210 (alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013,1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating a I 1 reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id at 869.

We find that Dr. Propst's opinion (that too much time had elapsed between the 

employee's cessation of labor and his collapse for there to have been a causal I 1 n k is substantial evidence rebutting the presumption of compensability.


If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are
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Probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

Uncontested evidence indicates that the employee engaged in

heavy labor before to his collapse, and uncontested medical opinion indicates that heavy labor can induce arrhythmia and ventricular fibrillation.  The central dispute is whether or not the labor could have triggered the heart attack even though the onset of symptoms was delayed.  Considering the employee's history of asymptomatic heart problems, and considering the testimony of Drs.  Doolittle and Bustad, we find that the preponderance of the available evidence indicates that the employee's physical efforts at work on December 5, 1987 gave rise to his fatal heart attack, We conclude that his applicant widow is entitled to death benefits as provided in AS 23.30.215.

11. Interest
In Land‑&‑Marine Rental‑Com.2any v. ‑Rawls, 686 P.2d 1187, 1192 (Alaska 1984), 

the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall

 accrue lawful       interest, as allowed under AS 45.45.010, which provides a rate of

interest of 10.5 percent a year and no more on money after it is due, from the date it should have

 been paid." The court's rationale is that the applicant has lost the use (hence, interest) on any money

 withheld, and should be compensated.  In accordance with the court's decision in Rawls, we award

 interest on the death benefits awarded to the applicant by this decision.

Ill.  Attorney's Fees‑and Costs
AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claimant are not valid unless approved by the board, and the fees may not be less than 25 percent on the $1O00 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded....


( b ) If an employer fails to file timely notice of controversy or f a i I s to pay 
compensation or medical and related benefits within 15 days after it becomes due or 
otherwise resists the payment of compensation of medical and related benefits and if the 
claimant has employed an attorney in the successful prosecution of his claim, the board 
shall make an award to reimburse the claimant for his costs in the proceedings ....

The applicant has retained an attorney and incurred costs

in the successful prosecution of her claim.  We award her statutory
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minimum at to rney ‑ s fees under subs ecti on (a) on a I I compens at ion benefits received as a result of this decision.  We further award under subsection (b), all reasonable costs incurred in the action.

ORDER
1,
The employer shall pay the applicant death benefits in accordance
with 

AS 23.30.215

.

2.
The employer shall pay the applicant interest at the rate of 10.5 per cent a

year on all amounts of compensation now due as a result of this decision.


3.
The employer shall pay the applicant's statutory minimum attorney fees under AS 23.30.145(a), and reasonable legal costs under AS 23.30.145(b).


DATED at Fairbanks, Alaska, this 16th day of November, 1 988 .

ALASKA WORKERS' COMPENSATION BOARD

'rz.

                           William S.L. Walters, Designated Chairman


Joe J. Thomas, Member

DISSENTING IN PART AND CONCURRING IN PART

I concur with the other members of the Board concerning the presumption of compensability and the rebuttal of that presumption in this case.  I disagree with their finding that the preponderance of the evidence shows his heart attack was related to his exertions at work.  I find the opinions of Drs.  Doolittle and Bustad to be too speculative to be given much weight, especially considering the friendly and comfortable conversation engaged in by the employee while catastrophic dysfunctions were supposed to be occurring in his heart.  I find that the preponderance of the evidence indicates that the employee died of a spontaneous ventricular fibrillation of
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his already‑damaged heart, and that his death was not the result of his work, I would deny the applicant's claim.

Steve M. Thompson, MemCer

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the p oceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Elmer Winquist (Deceased), employee; Bertha Winquist, applicant; v. Enserch Alaska Construction, employer; and National Union Fire Insurance, insurer/defendants; Case No. 724294; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this

1st day of November, 1988.

Clerk
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