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This claim for permanent total disability (PTD) compensation and other workers' compensation benefits was heard at Fairbanks, Alaska on October 4, 1988.  The employee was represented by attorney Michael Stepovich; attorney Timothy McKeever represented the defendants.  The record closed at the end of the hearing.


The employee is 65 years old.  She and her husband came to Fairbanks, Alaska in 1977 to visit her children who lived in the area . Her daughter then convinced her to take a job as a housekeeping maid at the Fairbanks Inn.  Thereupon, she and her husband decided to stay in Alaska.  Previously, she had worked only one year during her entire adult lifetime as a laborer in a television manufacturing plant.


On April 19, 1979, she suffered an on‑the‑job injury when a television set fell on her, Thereafter, she had extensive surgical treatment on her knee . Her treating physician, Francis Kelly,M.D., released her to light‑duty work in November 1983 and gave her an impairment rating.  Dr. Kelly also signed a job analysis for a receptionist position at the U.S.O. club in Fairbanks. On the advice of her husband, the employee refused to sign the job analysis . She also indicated that if this was the only job available, she thought she would "just retire." No further rehabilitation services were provided, and she has not returned to work since.  The employee's husband retired as a vested member of the Culinary Union in 1985.

In 1987 the employee had additional knee surgery by Kurt Merkel , M . D . He says the employee is again ABLE to perform
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sedentary work.  Vocational rehabilitation counselor Judith Nace Hanning testified that jobs as telephone solicitors now exist in the Fairbanks area which are within the employee's physical capabilities.


The defendants paid TTD benefits from the date of injury until November 29, 1983 when Dr. Kelly released the employee for sedentary work.  The defendants also have paid PPD benefits based on Dr. Kelly's November 29, 1983 impairment rating,


The defendants argue the employee is not entitled to additional benefits because she has been released to sedentary work, because she retired and took herself out of the labor market, because of the legal statute of  limitations and because of the related equitable doctrines of  laches and estoppel.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
I.
Permanent total disability

At the time of the Employee's injury, AS 23.30.180 provided for permanent total disability as follows:

In case of total disability adjudged to be permanent , 66‑2/3 percent of the injured employee's average weekly wages shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's comp.bd., 524 P.2d 264 (Alaska 1974).  The defendants dispute that the employee has suffered a loss of wage‑earning capacity.  The defendants argue that the employee is released to light‑duty work and that jobs which provide suitable gainful employment are available in the community for those with her physical limitations.


On October 20, 1983 the employee's treating physician, Dr. Kelly, signed a physical capacities evaluation which allowed the employee to do light‑duty work.  On November 2, 1983 Dr. Kelly signed a job analysis which indicated she was physically capable of working as a receptionist for the Fairbanks U.S.O. club.


Meanwhile, in his physician's reports, Dr. Kelly indicated the employee should "retire." On October 18, 1983 he stated "I recommend patient retire.  It is of no value to retrain this lady at her age with other medical problems." On December 15, 1983 Dr.
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Kelly stated, "Patient is not suitable for retraining.  Not able to do more than a sedentary job."


The employee testified that she did not accept the U.S.O. job because she had no background or experience answering a telephone with more than one line. (The U.S.O. telephone had two lines).  She also said she did not have a social personality and did not feel that she could satisfactorily meet and greet service personnel and their families.  Finally, she did not believe she could physically lift and move tables and chairs, as was normally expected of the clerical staff.  This was the only job that was presented for her consideration.  Because she did not feel that she could do the job she said, "I guess I might as well retire."


Given our review of the circumstances described above, we do not believe the employee "retired" and "took herself out of the labor market" so as to allow the defendants to terminate her benefits.  Given the employee's age, limited work experience, lack of education and legal training and her treating physician's recommendation that she "retire," we find it not surprising that she said she would "retire" when presented with a job proposal that she thought she could not perform.  Although the rehabilitation counselor testified she did not "Pressure" the employee to "retire," neither did she propose any employment alternatives.


Given the employee's age, education, limited work experience and her lifting restrictions, we find she is faced with very significant barriers to her re‑entry into the labor market.  Former U.S.O. director Tom O'Brien testified that he was willing to let her try to do the U.S.O. job.  He also testified that he did not think she could do all the work required if she had severe lifting restrictions.  Although he signed the job analysis form, he said it did not contain all the Responsibilities contained in the receptionist job description.


We have reviewed the record and observed the employee's demeanor at the hearing She is quiet and soft spoken.  She apparently has very limited experience meeting the public.  If she worked at the U.S.O. club, apparently she would be expected to help move tables and chairs. based on these requirements, we find the U.S.O. job does not constitute suitable gainful employment for the employee.


The vocational rehabilitation provider now asserts that the telephone solicitation posit ion constitutes suitable gainful employment.  We disagree.  The telemarketing job is for the purpose of raising money for non‑profit organizations in the Fairbanks area.  Generally, telemarketing jobs are part‑time and are paid on a commission basis.  The particular job proposed provides for 30 days of on‑the‑job (OJT) training, at four hours per day, paid at $5.00 per hour.  Following the OJT she would be paid wages based strictly on commission.  No testing has been done to determine the
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employee's aptitude for this position.  We have again reviewed the employee's age, education, degree of impairment and number of transferable skills and find this job falls in the " odd 1ot" category.  See Banuelos v. Alaska Forward Company, AWCB No. 830204 (July 24, 1983).  No evidence exists which shows suitable steady work is readily available for the employee in the community.


The defendants argue the employee violated the two‑year statute of limitations requirement of AS 23.30.105. According to the compensation reports, she was last paid compensation on November 29, 1983 . Her application for adjustment of claim, though dated November 26, 1985, was not received by the Board until December 2, 1985 . 8 AAC 45.060(b) provides in part, "If within a given number of days after service by mail a right may be exercised or an act is to be done, three days must be added to the prescribed period." The insurer mailed the employee's last check on or after November 29, 1983.  Accordingly, based on §060(b) the employee had two years plus three days, or until December 2, 1985 to file her application.  Filing is accomplished when the document is received in our office. 8 AAC 45.020(c). Since we received the employee's application on December 2, 1985, we find the application was timely filed.


The defendants assert a laches and an estoppel defense and argue that they have been prejudiced by the employee's delay in bringing her claim . With respect to the Iaches defense, the defendants have not shown how they would be in a better position to return the employee to work if she had brought her claim sooner.  The defendants have not proposed any job, other than "odd lot" jobs, which the employee could have performed, even in a strong economy.  Accordingly, we find the defendants have not proven they have been prejudiced by the employee's delay in bringing her claim.  Therefore, we conclude the laches defense cannot prevail.  Phillips v. Houston Contracting, Inc., 3 AN‑84‑10274 Civil (Alaska Super.  Ct., November 26, 1985).


In addition, we find the employee is not estopped from filing this claim because she said she "retired." As we indicated above , the defendants could not have reasonably relied on the employee's mere statement that she would "retire" given her age, education, lack of legal training and her doctor's recommendation that she "retire." In addition, given the "odd lot" nature of the labor market, we do not believe the defendants have been prejudiced by her "retirement." See Merdes v. Underwood, 742 P.2d 245 (Alaska 1987). (The elements of equitable estoppel "are the assertion of a position by conduct or words, reasonable reliance thereon by another party and resulting prejudice").
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Based on the law and facts stated above, we find the employee is permanently and totally disabIed because of her Apri1 19, 1979 injury.  Accordingly, we conclude the employee is entitled to permanent total disability compensation benefits. 1

II. Penalty


The employee has been paid permanent partial disability P P D compensation based on Dr. Kelly' s 36 percent disabi1ity rating of the right leg In September 1987 Kurt Merkel, M.D., gave the employee an overall knee disability rating of 66 percent and a 34 percent impairment rating on the right leg.  In his deposition, Dr. Merkel restated the disability at 66 percent of the right knee and at 34 percent of the right leg.


The employee claims a penalty is due on the difference between the 36 percent leg disability rating and the 66 percent knee disability rating under AS 23.30.155(e). Our review of the record shows that Dr. Kelly's 36 percent leg disability rating was actually higher than Dr. Merkel's 34 percent leg disability rating and that no penalty is owed.  Under §155(e), we excuse any failure to pay, which might have resulted from confusion arising from the 66 percent knee disability rating.

III.
Medical costs


The employee seeks to recover medical costs associated with her back conditio n . She originally had non‑work‑related back irgery in 1958.  She claims her back was aggravated by the April !979 injury.  Edwin Lindig, M.D., who treated the employee immediately after her 1979 injury, testified that her back condition is totally unrelated to her 1979 injury.  The employee has presented no medical evidence to prove her back condition is related to the 1979 injury.  Assuming the employee enjoys the presumption of compensability, we find the presumption was overcome by Dr. Lindig's testimony.  In addition, based on Dr. Lindig's medical opinion that the back condition is not related to the employee's injury, we find by a preponderance of the evidence that medical


Given the employee's very limited work history and her other non‑work‑related medical problems, it is probably not realistic to expect that her work‑Iife would continue much past her normal retirement age.  See Cavender v.  Anchorage School District, AWCB No. 880011 (January 26‑ 1988).  Nevertheless, because we are not asked to decide the duration of her permanent total disability, we do not consider this issue at this time. Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981).
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costs associated with the back condition are not the defendants'responsibility. Accordingly, the employee's c1aim for medical costs associated with the back condition is denied.

IV.
Interest, Costs and Attorney_Fees

We have found that compensation is due in this case.  Therefore, we also conclude interest is owed from the date compensation should have been paid. Land and Marine Rental Company v. Rawls, 686 P.2d 1187 (Alaska 1984).


We find the defendants controverted the employee's claim for workers' compensation benefits.  Based upon this finding together with our conclusion that workers' compensation benefits are due, we find that the employee is entitled to reasonable costs and statutory minimum attorney fees on all compensation paid.  AS 23.30.145(a), 8 AAC 45.180.

ORDER
1.
The defendants shall pay the employee permanent total disability compensation benefits, interest, costs and attorney fees in accordance with this decision.

2.
The employee's claim for penalties and back‑related medical costs is denied and dismissed.


DATED at Fairbanks, Alaska, this 2nd day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD

'Fred G. Brown, Designated Chairman






Joe J. Thomas, Member

 Steve R.‑Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent wiII accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES
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A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the Proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Isabel Ward, employee/applicant; v. Fairbanks Inn, employer; and Fireman's Fund Ins., insurer/defendants; Case No. 101104; dated and filed in the office of the Alaska Workers' Comsensation Board at Fairbanks, Alaska this 2nd. . . day of  November  1988‑

STATE OF ALASKA

‑CLERK


SEAL
Workers' Compensation BOard
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