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      FILED with Alaska Workers’  

                                                                                                                          Compensation Board‑Anchorage

DOUGLAS MERBS,
Nov 10 1988

                                   Employee,

                                           Applicant,

                 V.

DENALI TRANSPORTATION,
DECISION AND ORDER

                                 Employer,

Case No. 619667

               and

AMERICAN INS./FIREMAN’S FUND

                                  Insurer,

                                       Defendants.

          We heard this claim in Anchorage on September 15, 1988.  Attorney Chancy Croft represented Employee

 who  was present.  Attorney Bob Mclaughlin represented Defendents.  We closed the record on October 12, 1988

 after  requesting and getting additional evidence from the parties.

ISSUE

Is Employee eligible for temporary partial disability (TPD) benefits from December 7, 1987 through August 15, 1988?

FACTS

It is undisputed that employee was injured on September 12, 1986 while lifting a piano for Employer (a moving company) . He received temporary total disability (TTD) benefits from September 13, 1986 to August 24, 19 7. He was then released for modified work and after returning to work, received TPD benefits from September 27, 1987 until December 7, 1987.


Before his injury, he testified he was a crew leader, one who drives the moving truck, manages the customers, crew and inventory, and helps load the truck.  Crew leaders are paid $14.00 per hour.


About the time Employee was injured, Employer changed its liability insurance company regarding its drivers.  Under this company's policy, employees who had previous convictions for driving while under the influence of alcohol (DWI) were prohibited
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from driving company trucks.  Employee had two such previous convictions (in 1979 and 1982.) Accordingly, Employee was unable to drive and therefore work as a crew leader.  When he returned to work, he had to work as a crew helper.  He was released to modified work on August 10, 1987 by his treating doctor, Morris Horning, M.D. Crew leaders currently get $14.00 per hour, and crew helpers get $13.33 per hour.


Employee argues that he should still be eligible for temporary partial disability (TPD) benefits.  He asserts actual post‑injury earnings are the best indicator of post‑injury earning capacity.  He further asserts Employer takes him as it finds him, including taking him with has past DWI convictions.


Employer argues that under AS 23.30.210, Employee's actual earnings are not a fair reflection of what he could earn.  In addition, it contends that the fact it changed liability insurance carriers and effectively barred Employee from driving has nothing to do with Employee's injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Employee requests TPD benefits which we can award under AS 23.30.200. The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30,265(10).


in Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must he supported by a finding that the claimant suffered a compensable disability or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwi Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability:  Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work' ." Id. at 254 n.12 (quoting Hu8ton v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial
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disability, on the employee.  Brunke v. Rogers & Babler, 714 P.@d 79 5, 801 (Alaska 1986) . W have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airway@E, AWCB No. 85‑0312 at 12‑ 13 (November 8, 1985).


Based on Employee's testimony and the evidence in the record, we conclude Employee has not suffered a loss of earning capacity from December 7, l987 through August 15, 1988, the period he requests benefits.  We find that the reason Employee is unable to earn an amount similar to his pre‑injury earnings is because of the change in the company's driving policy.  Employee would have received a reduced wage and different job title even if he suffered no injury.  Accordingly, Employee's claim for TPD benefits, attorney's fees and costs is denied and dismissed.

ORDER
Employee's claim for temporary partial disability benefits

from December 7, 1987 through August 15, 1988, attorney's fees, costs and interest is datcd and dismissed.


Dated at Anchorage, Alaska, this 10th day of November 1988.

ALASKA WORKERS' COMPENSATION BOARD

ALL la@@


Mark R. Torqerson, Designated Chairman


Mary A. Pierce, Member

Darrel F. Smith, Member

MRT:er

If compensation is payable under terms of this decision, it is due on the date of issue a penalty of 20 percent will accrue if not paid within 14 days of due date unless an interlocutory order staying payment is obtained in Superior Court.


Employee complained to Dr. Horning on October 7, 1987 that he was being required to lift more weight than the doctor's modified release allowed.  The modified release was given contingent on providing Employee with the ability to work within the limits allowed.
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APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Douglas Merbs, employee/applicant; V. Denali Transportation, employer; and American ins., Firemans Fund, insurer/defendants; Case No. 619667; dated and filed in the office of the Alaska Workers' Compensation

 Board in Anchorage, Alaska, this 1Oth day of November 1988.



Clerk
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