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ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149                                                                                                 Juneau, Alaska 99802

FILED with Alaska Workers'

                                                                                                       Compensation Board‑Anchorage

EDDIE RAY NUTTER,

Nov 10 1988

                               Employee,

                                      Applicant,

V.

HOUSE OF TIRES, INC.,

DECISION AND ORDER

                              Employer,

case No. 720284

and

INDUSTRIAL INDEMNITY COMPANY

OF ALASKA,

                             Insurer,

                                   Defendants.


We heard this claim for additional compensation for extreme financial hardship 

in Anchorage, Alaska on November 9,  1988.  Attorney Eric Olson represented the employee who attended the hearing.  Attorney Michael A. Budzinski represented the employer and its  insurer.  The record closed at the end of the hearing.



The employee injured his back while working for the employer on October 6, 1987.  Due to his inability to return to heavy duty work, he receives temporary total disability compensation ($277.79/week) and vocational rehabilitation services.  At present, he is engaged in a work evaluation aimed at determining whether a proposed vocational rehabilitation plan is within his physical capacity.  The proposed plan, yet unsigned, would involve a 30‑week training program in restaurant management.

ISSUE

The employee's entitlement to receive additional compensation for "extreme financial hardship" under AS 23.30.041(g).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.041(g) provides in part; "Temporary disability under AS 23.30.185 or AS 23.30.200 shall be paid throughout the rehabilitation process . The board may award an employee being rehabilitated under this section an additional $200.00 a month if
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it finds that a case of extreme financial hardship exists.,, Extreme financial hardship is not defined.



Terms which are neither "technical words" nor ones with a "Peculiar meaning" developed through legislative definition or judicial construction are to be construed according to their "common and approved" usages.  AS 01‑10.040; United States Employees V. Richardet, 666 P.2d 1008, 1011 (Alaska 1983).  That construction is also consistent with the general rule that terms 

be given practical and popular meaning while avoiding technical constructions.  See, for example,

 Bob's Market v. Brossow, 3 AN85‑17148. (Alaska Super.  Ct.  September 27, 1986).  We find "ex‑

treme financial hardship" is not a technical phrase nor one with a peculiar meaning.  We apply the common and approved usage.  "Extreme" is defined as "existing in a very high degree, exceeding the ordinary, usual or expected." 'Hardship" is defined as "privation, suffering" Webster's Ninth New Collegiate Dictionary (1984 ed.). We conclude that extreme financial hardship is a very high degree of privation or suffering due to a lack of funds.  We developed this definition originally in a recent decision and order. Jelinski v. Central Plumming and Heating , AWCB No. 88‑0045 (March 4, 1988).


The only dispute at hearing was whether this employee experiences "extreme financial hardship."   We considered the October 26, 1988 deposition of the employee and his spouse and his testimony at hearing.  We find he is experiencing extreme financial hardship.



The employee is married and has three children.  Because his six‑month‑old youngest child was born after his injury date, however, his compensation rate is calculated as though he only had two children.  Calculating compensation based on the time‑of‑injury dependency status is proper. See, for example, Davis v. MECO, Inc., mem. op. no. 354 (Alaska, July 29, 1987); AS 23.30.220, 8 AAC 45.210(c). However, we consider the impact of the child's recent birth on the employee's overall financial status.  We find that "includes the medical costs involved in the child's birth, the costs of providing for the child, and the likelihood of the employee's spouse choosing to seek employment as a secretary in the near term.



The employee's monthly compensation ($277.79/week x 52 ‑t 12) totals $1,203.76. The employee's schedule of monthly living expenses, marked as Hearing Exhibit 1, indicates a monthly total of $1,526.14. We f that total including a monthly house payment of $536.14, to be very reasonable.  The austerity of that budget is underscored by the employee's testimony that he has stopped using his pick‑up truck due to lack of funds to repair it.  He currently depends for transportation on his wife's car which testing has revealed to have two failing engine cylinders 

  Should the cylinders fail, that expense will leave him without the means to get to
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the site of his present work evaluation or perform necessary household travel about the rural area of his home (Palmer, Alaska).



The employee testified that he was able to fend off foreclosure of his home mortgage, until he received the Alaska Permanent Fund dividends he used to pay past due installments, only by using money no longer available at this time.  His $1,500.00 pre‑injury savings have now been spent.  His Alaska Army National Guard drill pay will no longer be available because his back injury brought about his recent discharge.  Since he will fall behind on his mortgage immediately and cannot obtain relief from his lenders, he believes foreclosure will occur before his 1989 dividends

arrive.    




We find the employees testimony compelling, credible, consistent with our knowledge of the foreclosure climate presently existing locally, and unrebutted by the employer.  We find he established an austerity budget dependent on good health and good luck.  Despite that, his means of transportation (generally and to the site of local rehabilitation efforts in particular) are threatened and foreclosure of his home is a near certainty.  We believe that, under these circumstances, the employee's situation amounts to a case of extreme financial hardship. 1


The employee intimated in his testimony that without relief he would do what was necessary to avoid de‑fault and the related bad‑credit rating. ‑We believe he might well lose sight of his long‑term best interests, forego further participation in vocational rehabilitation, and attempt to return to heavy duty work to earn slightly more than his available compensation.  Subsection .041(g) seems to recognize that vocational rehabilitation is such an important goal that additional compensation, otherwise unavailable, may in some cases be justifiable to enable participation and completion.  With that in mind, we find the employee's undeniable financial hardship to be "extreme." The employee is living under an austerity budget which is still likely to result in loss of his home through foreclosure.  We find his financial hardship exceeds the "ordinary, usual, or expected" hardship incurred by injured employees generally.  The employer .shall therefore pay additional compensation of $200.00 per month from the date of this or er.  The additional compensation shall continue while the employee continues to be engaged in the process of vocational rehabilitation.


I The employer noted the as yet unsigned vocational rehabilitation services plan calls for some cash payments to defray room and board expenses while attending school.  Since the amount of any such payments would be linked to anticipated additional expenses during attendance, we do not consider them an additional advantage to be considered against present expenses.
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ORDER

The employer shall pay the employee additional compensation, in the amount of $200.00 per month, from the date of this decision and order and continuing during the period in which the employee is engaged in the rehabilitation process.


Dated at Anchorage, Alaska, this 10th day of October 1988.

                                                                       ALASKA WORKERS' COMPENSATION BOARD

Paul F. Liffainkie, Designated Chairman

Mary A. Pierce, Member

Darrell F. Smith, Member

PFL/gl

if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eddie Ray Nutter, employee/applicant; V. House of Tires, Inc., employer; and Industrial Indemnity Company of Alaska, insurer/defendants Case No. 720284; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of November,  1988.

Ginn@ LyaMn, 



Clerk
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