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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                 Juneau, Alaska 99802

                                                                                                         FILED With Alaska Workers 

                                                                                                      Compensation Board‑Anchorage

ROBERT TORRES,       

                                      Employee,                                                                      NOV 10 1988

V.

HALVERSON OSBOURNE CONST.,                                DECISION AND ORDER

Employer,                          

 AWCB NO. 715356

and

FIREMAN'S FUND INS.  CO.,

                                                 Insurer,

Defendant.

This claim for workers' compensation benefits was heard at

Fairbanks , Alaska on November 2, 1988. This was not a regularly scheduled hearing day so the parties agreed that this matter would be heard by two available board members as allowed by AS 23.30.005(f). The employee was represented by attorney Michael Stepovich; attorney


 Rhonda Reinhold represented the defendants. The record closed at the end of the hearing.


It is undisputed that the employee injured his knee while working for the employer on August 11, 1987.  His leg was put in a cast after a left medial collateral ligament strain was diagnosed.  When the condition did not improve, John Joosse, M.D., performed an arthroscopic repair of a small medial meniscus tear on September 1 7 , 19 8 7 . In the course of the surgery, Dr. Joosse also diagnosed Grade IV chondromalacia and degenerative changes in the medial compartment.  On November 14, 1987, Dr. Joosse conducted a tibial osteotomy to relieve the non‑work‑related arthritic symptoms.


The employee missed a follow‑up appointment on June 22, 1988 and the defendant controverted the employee's claim on July 8, 1988.  The employee states that he is still disabled and seeks reinstatement of his temporary total disability benefits.  In addition, the employee resists the defendants' request that we reduce his compensation rate.  Finally, the employee seeks payment of his travel costs to attend medical treatment appointments, plus attorney fees and legal costs.


The parties have agreed that we will base this decision solely on the employee's testimony.  Originally, the defendants intended to rely on Dr. Joosse's testimony.  The employee had filed
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a Smallwood object ion to Dr. Joosse ' s medical records.  Then Dr. Joosse was unable to participate in the hearing or at a deposition prior to the hearing.  The parties decided not to continue the hearing and agreed to go forward without Dr. Joosse's participation . Accordingly,  we   have not   considered  any    of the   medical documents included in this defendants' Notice of Intent to Rely.



We note that the employee's Smallwood objection was not received by the board ten days before the hearing as required by 8 AAC 45.020(c), 120(f).  Nevertheless, we honor the Smallwood objection pursuant to the parties' agreement.

FINDINGS‑OF FACT AND CONCLUSIONS OF LAW
1.
Continuing Disability


The presumption compensability is enjoyed by an injured worker with regard to the issue of "work relatedness", but not with regard    to the continuing nature or extent of disability.  Keyes v.Reeve Aleution Airways, Inc., AWCB NO. 850132 (November 8, 1985). Consequently,  the employee bears the burden of proving, by a preponderance of evidence, that he continues to be disabled.



The employee testified that after his osteotomy he continued to experience weakness and instability in his left leg.  He believes he is still disabled because of the work‑related injury.  He is especially concerned that he cannot work as a welder climbing on steel because of his present lack of balance.



The defendants assert the employee is not disabled due to the work‑related injury.  The defendants primarily rely on the testimony and video tape provided by Paul Munoz who observed the employee fishing calf‑deep in a stream for a period in excess of one and one‑half hours, i ithout the use of a crutch or crutches.  The defendants argue that the employee is not a credible witness, and moreover, that his actions belie his claim that he is disabled.



The employer was deposed on August 1 9 19 88 , before he learned that he had been under surveillance.  He testified in part as follows;



Q.       What about fishing?  How often have you fished during the last year?



A.
I got about a month and a half of fishing in this summer.




Q.
  And that would have been when?




A.
  These last few months, like ‑‑ let's see.  This is August, so it was June and July.



Q.
When you go Fishing, how long do you go?  Do you go out?
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A.
I stay out quite ‑‑ quite a bit.  Four or five hours, depending on how the fish  
are biting.


Q.
Is that standing or is that sitting?


A.
That's basically sitting down on a culvert pipe

and ‑‑ because I can't walk on all that stuff, and it's just too ‑‑ too hard.  That's the only place I can go fishing.  I don't have to ‑‑ if it's lake fishing, I can sit down in the boat and fish, but


Q.
Have you done any lake fishing?


A.
N o .


Q.
Okay.  So where do you usually fish?


A.
I go to a place called the Piledrivers Slough in North Pole.  You can just drive right up to the water and see the fish and you can just sit down and ‑‑


Q.
And you sit down on something outside of the water?


A.
U h ‑ h u h . Sometimes I drape my feet or go into the water, and thal cool  
water just feels real good on that leg.


Q.
Is that without boots on?


A.               No , that's  boots and a brace and everything else.

(Torres depo. at 61‑62).



The employee later testified that he had stopped using the brace so as to strengthen his leg . He began to regularly use crutches. (Torres depo. at 68, 70).



At the hearing, the employee again testified that he wore his brace while fishing in the Piledriver slough.  He felt that fishing was therapeutic in that it allowed him to take his mind off

his physical problems and that the cool water soothed the pain in

his leg .

We have reviewed Mr. Munoz's videotape.  It generally shows

the employee standing Calf deep in water, occasionally catching small trout. The video tape is otherwise unremarkable except when the employee walks out of the water.  On the occasions when the employee moves in the water the videotape distinctly shows that the employee favors his left leg when he walks.


After reviewing the record before us we find little or no unexplained inconsistency in the employee's testimony. He did not hide the fact that he had been fishing. He said he wore a brace

when otherwise crutches were necessary. The videotape shows the employee does not walk evenly

  over any significant distance.
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Based on the record before us, we find the employee is a credible witness.  He testi‑

ied that he is unable to return to work  as a welder or as a heavy aborer and that he remains disabled at the present time.  In this case, absent expert testimony, we find the employee's lay opinion for him to prove his claim by a preponderance of evidence.  See Veco v. Wolfer, 693 P.2d 865, 8 7 2  (Alaska 1985 ).  Accordingly, we conclude the employee has proven his claim for contin .    temporary total disability benefits by a preponderance of the evidence.

II.
Compensation Rate



AS 23.30.220 reads, in pertinent part, as follows:

Determination of endable weekly wage. (a) The spendable weekly e of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:


 (1) The gross weekly earnings are computed  by dividing by 100 the gross earnings 
of the employee in the two calendar  years immediately preceding the injury.


(2)  If the board determines that the gross weekly earnings at the time of the injury 
cannot be fairly calculated under (1) of this subsection, the board may determi7e the 
employee's gross weekly earnings for calculating compensation by considering the na 
I Uure of the employee's work and work history.



Our Supreme Court has decided several cases that give guidance on when it is pro er to use subsection (1) instead of subsection (2) and vice versa i These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording.‑ Nonetheles , we have consistently a p p I i e d these cases when asked to decide compensation rate issues under the post‑1983 statute.1 See e.2., Bufton v. Conam Alaska, AWCB No. 870163 (July 24, 1987); See a I s o Phillip‑s v. Nabors Alaska Drillin 740 P.2d 457, 460 n.7 (Alaska 1987).


I n Johnson v . RCA‑OMS, Inc. , 68 1 P . 2 d 9 0 5 , 907 (Alaska 1984) , the court that the worker's wages at the time of injury should be used the disparity between those wages and



I The wording of pre‑1983 subsection 220 and post‑1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar.  Pre‑1983 subsection 220(2) and post‑1983 subsection 220(a)(1) are both premised on the worker's historical earnings, Likewise, pre‑1983 subsection 220 ( 3 ) and post‑1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage‑loss.
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the wages obtained under the historical earnings formula is so substantial that the I a tter wages do not fair1y reflect the worker's wage‑earning capacity.


In Deuser v . State , 697 P . 2d 647 , 648‑650 (Alaska 1985) the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." I d . at 104 9 (citation omitted) . See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986).  By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury

 "fairly" reflect the ge‑loss the injured worker will be

  suffering.

 In LaLor v. cific Erectors, Inc., AWCB No. 850335

 (November
27, 1985) we found the Johnson, Deuser, and Gr,onroos
holdings meld into the following analytical framework.  First, we must compare the employee's historical wages as calculated under subsection 220 (a)(1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the d ference, if any, between these two wage figures is substantial . Third, if the difference is substantial , we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The employee has been paid compensation at a rate of $147.07 per week based o his wages earned near the time of his injury.  The parties agree that the employee's 1985 and 1986

 earnings of $17,872.41 amount to a weekly compensation rate of  $ 132.96.We have reverence 

between $ 147.07 and $ 132.96 and find a substantial disparity does not exist. Accordingly, we find that no compensation rate adjustment is appropriate and we conclude the defendant's request for a compensation rate adjustment is denied.
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III.  Transportation Costs


The employee requests payment of transportation costs covering the 45 miles round trip distance from his home to Dr. Joosse's office via Badge road.  The shortest round trip route covers 28 miles via the Richardson Highway.  The employee justifies the difference be cause th longer route is more heavily populated and assistance is more readily available if his automobile should break down.


8 AAC 45.084 requi es the defendants to pay the employee's reasonable transportation costs.  The employee testified that his vehicle was in poor condition and that he did not wish to be stranded in the wintertime.  The employee had told the defendants of his vehicular problem and the defendants advanced the employee $3,000.00, in part, so he could get his automobile repaired.  The defendants are asking that the employee be reimbursed for travel on the Richardson Highway, the most direct route to North Pole where the employee lives. The Richardson Highway is a heavily traveled four‑lane highway.  Although the employee may not have friends along the Richardson Highway, as he does on Bakger road, we do not believe he faces a dangerous risk of being stranded, due to the heave Richardson Highway traffic.  Accordingly, we find the employee’s reasonable transportation costs shall be based on his travel of the shorter Richardson Highway routing which totals 28 miles round‑trip.



IV.
Attorney Fees and Cos S.


We find the defendants controverted the employee's claim for workers' compensation benefits.  Based upon this finding, together with our conclusion on that workers' compensation benefits are due, we find that the employee is entitled to reasonable costs and statutory minimum attorney fees on all compensation paid.  AS 23.30.145(a), 8 AAC 45.180.

ORDER

1.
The employee's claim or reinstatement of his temporary total disability benefits is granted.

2.
     The employee's weekly compensation rate shall remain at $147.07.

3.
     The defendants shall pay the employee's transportation costs to his treating physician at 28 miles per round‑trip. 

4.          The defendants shall pay the employee's statutory minimum attorney fees and reasonable costs.
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DATED at Fairbanks, Alaska, this 10th day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Fred G. Brown, Designated Chairman


Joe J. Thomas, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtain d in Superior Court.

PPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full , true and correct copy of the Decision and Order in the matter of Robert Torres, employee/applicant; v. Halverson Osbourne Construction, employer; and  Fireman's Fund Insurance Co. ,  insurer/defendants; Case No. 715356 ;  dated and filed  i n  the office of  the  Alaska Workers'

Compensation Board at Fairbanks, A1aska this day of 1 9 8 8 .




STATE OF ALASKA









Clerk

Workers' comp
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