                                                                                      88‑0306PRIVATE 

ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149                                                                                                                                     Juneau, Alaska 99802




FILED with Alaska Workers

SHARLTE MUNOZ,

Compensation Board‑Anchorage


     Petitioner

NOV 14 1988


             Respondent

              V,

COLUMBIA WARDS FISHERIES,
              
DECISION AND ORDER


    Employer,

AWCE Case No. 317430

             and

PROVIDENCE WASHINGTON INSURANCE,)

Insurer, 

                                         Respondents/

                                         Petitioners.


On September 16, 1988 we issued a Decision and Order in which we ordered a downward adjustment in

 Employee’s temporary total disability (TTD) compensation rate.1 In addition, we ordered Employer to pay Employee

 attorney’s fee of $1,250.

                                            


On September 23rd 1988 Employee filed a "Petition for Reconsideration" requesting that we award attorney's

fees different in amount from these awarded in our decision.  On September 30, 1988 Employer filed a “Response to Employer’s Petition..., Reply to Employer’s objection ;and Request for fees.”  Employee is represented by attorney Michael Jersen and Employer by attorney Shelby Nuenke‑Davison.  We closed the record on October 26, 1988 when we next met  after time expired for submission of all pleadings. 

Employee requests either actual attorney's fees or statutory minimum attorney's   of the reasonable ‑fees we 

awarded.    She does not stake of fact or change of condition.    Employee attorney's fees for time‑ spent responding to Employer's reconsideration.  

Employer alleges we made a mistake of fact when we found that Employee would have earned approximately $4,800 per year in

1  Sharlie Munoz v. Columbia Wards Fisheries, (Munoz 1), AWCB

No. 31743‑6 (September
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the "off‑cannery" season during the period of her disability.2 Employer alleges our finding is not borne out by the evidence.  Employer requests, under AS 23.30.130 and 8 AJLC 45.150 that we modify our determination on Employee's compensation rate to exclude the $4,800 per year from Employee's income during the period of her disability.  Employee asserts Employer is using an allegation of mistake of fact as a back door to retry the compensation rate issue.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Reconsideration Under the APA
AS 44.62.540(a) provides;

The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

The D&O was filed with the Alaska Workers' Compensation Board and mailed to the parties on 11

July 1988.  Assuming AS 44.62.340 applies, the petition for reconsideration under the APA is denied because we took no action within 30 days after the D&O was filed.  AS 44.62.540(a).
.


Modification
                    AS 23.30.130(‑aP provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. in accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


2
We note that in its petition Employer stated it was "shocking" that we addressed an argument not raised by Employee's attorney and therefore became an advocate for Employee. (Petition at 3).  In addition, it asserts we made a determination of fact not borne out by the evidence. (Id. at 3‑4).  We further note that on September 27, 1988 we received a letter from Employee in which she too grumbled about our compensation rate determination.
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8 AAC 45.150 provides in pertinent part:

(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.




First, we address Employee's request for attorney's fees.  To the extent AS 44.62.540@a) applies to us, we let the 30 days pass without taking action.  Moreover, we do not consider Employ ee's request one for modification under AS 23.30.130 because she did not allege a mistake of fact or change of condition.  Accordingly, Employee's request to change or modify our initial award of attorney's fees is denied and dismissed.






We next address Employer's petition for modification. we have considered the arguments, statements and affidavits submitted by the parties. 8 AAC 45.150(f).






We are granted broad discretion to correct mistakes we have made in our findings of fact.  However, "[t1he concept of 'mistake' requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt." Interior Paint Company v. Rodgers, 533 P.2d 164, 169 (Alaska 1974), quoting 3 A. Larson, The Law of Workmen's Compensation, 581 52 (1971).

Further, Rodgers stated:

Although the board "may" review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the board must go over all prior evidence every time an action is instituted under AS 23.20.130(a). Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keefe, supra.

Rodgers, 552 P.2d 169.







Accordingly, we will find that Employer's request for modification should be de (@d.  In our September 16, 1988 Decision and order we concluded that Employee would earn approximately $4,800 per year in the off‑cannery season, (Munoz I at 5), during the period of her disability preponderance of the evidence included undisputed testimony in the off‑season because





We based our conclusion on a preponderance of the evidence in the record.  That evidence from Employee that she could not work her work‑related 1981 injury. (Munoz T at 1; Employee Dep. at 15).  We noted some troubling aspects of this testimony, but we nevertheless drew the above conclusion.






We have decided against reexamination of any evidence.  We believe Employer is essentially asking us to take a second look at the same evidence and draw different conclusions this time.  We find this a classic instance of one party seeking to retry its case
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by Passing quietly through the back door.  Accordingly, we deny and dismiss Employer's petition for modification.



ORDER




1.
Employee's request for reconsideration is denied and dismissed.




2.
Employer's petition for modification is denied and dismissed.



        Dated at Anchorage, Alaska, this 14th day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Mark R. TorgersonV Designated Chairman


John H. Creed, Member


T.@J% Thrasher, Member



MRT‑er



if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue it not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.



APPEAL PROCEDURES



A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.



A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.



CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sharlie Munoz, petitioner/respondent; v. Columbia Wards Fisheries, employer; and Providence Washington Insurance, insurer, respondents/petitioners; Case No. 317430; dated and filed in the office of the AlaskaWorkers' Compensation Board in Anchorage, Alaska, this 14th day of November, 1988.



Clerk
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