ALASKA WORKERS’ COMPENSATION BOARDPRIVATE 

P.O. Box 1149                                                                                                 Juneau, Alaska 99802

                                                                                                        FILED With Alaska Workers’

                                                                                                       Compensation Board‑Fairbanks

MARIE BERNIER,

                           Employee,                                   


 NOV 23 1988

          V.

TIKI COVE,

                          Employer,

DECISION AND ORDER

       and                                    




 CASE NO. 626110

INDUSTRIAL INDEMNITY,

                     Insurer,

                             Defendants.


We heard this claim for temporary total disability (TTD) benefits, a compensation rate adjustment, medical benefits, attorney's fees, and costs in Fairbanks, Alaska on November 8, 1988.  Attorney Michael Stepovich and paralegal Peter Stepovich represented the applicant employee, and attorney Michael McConahy represented the defendant employer and insurer.  The record was left open to receive certain work time records, and closed when we next met, November 22, 1988.

ISSUES
1.
Is the employee entitled to a compensation rate adjustment under AS 23.30.220(a)(2)?

2.
Is the employee entitled to TTD benefits under AS 23.30.185 from May 19, 1988

 continuing?

3.
Is the employee entitled to medical benefits under AS 23.30.095(a)?

4.
Is the employee entitled to interest under Land & Marine Rental Company v.  Rawls (Rawls), 686 p.2d 1187, 1192 (Alaska 1984)?

5.
Is the employee entitled to statutory minimum attorney's fees        
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and costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE

The employee fell on the slippery floor of the employer's restaurant while working as a waitress on March 18, 1985, injuring her left ankle, knee, hip and torso.  After being treated in the local emergency room she came under the care of Edwin Lindig, M.D., who ordered x‑rays of her back and ultrasound tests for her abdomen, diagnosed multiple strains, and treated her conservatively, releasing her to continue her work on April 5, 1985.  The employee continued to complain of pain in the left ankle, left leg, hip and low back.


The employee completed a Notice of Injury form on March 29, 1 9 8 5 . The employer paid her TTD benefits from March 22, 1985 through April 7, 1985 based on her 1983 and 1984 earnings, and paid continuing medical benefits.


The employee was examined on September 2 4 , 1 986 for a second opinion by George Brown, M.D. He diagnosed left side ankle strain and patella contusion, and noted x‑ray evidence of possible L4‑5 facet joint changes subsequent to the x‑rays taken at the time of her falling injury, but found no radiculopathy from nerve impingement.  Dr. Brown recommended continued conservative care, strengthening exercises, and continued employment.


The employee testified that she suffered repeated falls at work during the years following her injury as a result of her ankle giving way (Bernier Dep. p.53), the last fall occurring on October 3, 1986 (id. at 58‑59), but suffered no injuries from these falls (id at 54).  On the night of this last fall the employee was taken by ambulance from the residence she was housesitting at approximately 1:00 a.m. The employee testified that her ankle gave out as she attempted to unlock the door, and that she woke up in the hospital (Id. at 61).  The paramedic in charge of the ambulance crew reported, and later testified, that he found the employee semi‑conscious on a couch, and that a male friend at the scene explained that they'd scuffled in an argument during which she'd fallen from the porch. (Hickey Dep., pp.15, 25‑27, 30‑31). The employee's male friend later denied that they'd argued, testifying that he'd stopped by her place and found her unconscious. (Dietz Dep. P.3).         At one point he testified that he found her in an arctic entryway. (Id. at 4). At another point he testified he found her on the ground. (Io. at 6‑7) He denied telling the ambulance crew what had happened to her. (Id. at 11).


The emergency room physician, Steve McCormick, M.D,, diagnosed scalp contusion and malingering.  An x‑ray of the cervical spine and skull revealed no injury.


In the hearing the employee's supervisor testified that the
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employee had spoken to her of injuring her hip and seeing a doctor about it while on vacation in San Francisco during April of 1988.  In her deposition the employee testified that she had gone to Seattle during this vacation. (Bernier Dep. p.87). However, in the hearing she admitted going to San‑Francisco as well as Seattle, but denied having been injured or having seen a "medical doctor." Later in the cross‑examination she admitted seeing an ophthalmologist in San Francisco, but still denied seeing any other doctor.



The employee continued to work and continued under the conservative care of Dr. Lindig.  She testified in her deposition that she awoke one morning in May 1988 with pains in her legs.  On Dr. Lindig's orders she ceased working on May 19, 1988.  In the examination on May 19, 1988 Dr. Lindig noted (for the first time) pain in the right leg, but could find no neurological deficit.  In an examination of her on May 23, 1988 he found neurological problems in a straight leg raising test of the right leg.  He scheduled a CT scan for June 1, 1988.  The CT scan found a herniated nucleus pulposus at the L5‑SI disc level.  On June 14, 1988 he prescribed a back brace and medication, and discussed (but recommended against) laminectomy surgery.



The employee completed a Report of Occupational Injury or Illness form on May 28, 1987 concerning her injuries of the October 1986 fall from her porch.  In this report she described the injuries and hospitalization, but omitted that it had occurred at home.  In the portion of the report to be filled out by the employer, the employer described a fall at work while the employee was cleaning tea pots.  At the hearing the employee testified that she had fallen at work as well as at home on that day, and that she told the employer about the fall at work when she had him complete his portion of the form in 1987.  Nevertheless, both the employer's time cards and the employee's own work calendar indicate that she didn't work on the day of her fall in October 1986.  She filed an Application for Adjustment of Claim on July 29, 1988.



On July 28, 1988 the employee was examined by George Vrablik, M.D., at the employer's request.  Dr. Vrablik reviewed her extensive medical history, but could find no evidence of right leg radiculopathy or of disc herniation until May of 1988.  He testified in his deposition that according to her medical history she had suffered another fall in April of 1988. (Vrablik Dep. p.2). H I s report indicated that she would probably need surgery eventually and that in any case she should not return to work as a waitress.  He concluded that her present impairment resulted from the herniation discovered on the June 1988 CT scan (id at 19), and that he could find no physical basis for continuing left ankle weakness (id. at 10).  He concluded that the herniation arose from trauma shortly before the symptoms arose in May of 1988 (Id. at 3,
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8, 12‑13, 16, 18‑19)  but would defer to the diagnosis of her treating physician, Dr. Lindig (id. at 15‑16).  At the hearing the employee denied any injuries to her back in 1988.


The employee saw Kurt Merkel, M.D., for a second opinion on August 15, 1988‑ In his examination notes Dr. Merkel diagnosed chronic low back pain and "a new S‑1 radiculopathy related to work exposure of May of 1988 per history." He indicated that surgery may eventually be necessary, but recommended continuing under Dr. Lindig's conservative care.  The employer controverted all future benefits on August 18, 1988.


At the employer's request the employee was examined by Michael James, M,D., on September 6, 1988.  In his report Dr. James refers to a fall in April of 1988 and to right leg radiating pain in May of 1988.  He performed an electromyographic test, finding a mild right radiculopathy.  He noted he could find no significant pathology to account for a chronic left ankle strain.  He recommended an epidural block to attempt to control the symptoms from the herniation.  If that should fail he recommended consideration of a laminectomy.  The employee filed a second Application for Adjustment of Claim on September 28, 1988.


In his deposition Dr. Lindig testified that he believed the employee's herniation and disability to be related to her injury of March 18, 1985. (Lindig Dep. p.6). He believed Dr. Brown spotted some type of back injury in 1986 (id. at 8). and that this injury progressed steadily until it was clinically manifest in 1988 (id. at 10) . Dr. Lindig believed that the employee gave him a reliable health and accident history (id. at 8‑9), and based on that history he believed that she suffered no specific injuries during the period immediately preceding the symptoms of May 1988 (id. at 17).  He is not sure that he or the other physicians missed any symptoms before that time (id. at 14), but suspects the herniated disk was neurologically silent" for some period of time (id. at 12).  D r . Lindig could not determine when the herniation actually occurred, and considered the date of herniation to be of "academic interest" only. (Id. pp.6, 16).


The employee testified that she had taken medication, Mepergan Fortis and Tylenol 3, during the morning preceding the hearing.  In response to the Board's questioning she testified that those medications might affect her ability to understand and answer questions accurately.


The documentary record indicates that the employee earned $12,637.49 in 1983, $6,134.21 in 1984, $19,367.70 in 1985, $17,830.24 in 1986, $18,387.97 in 1987, and $6,098.53 in 1988.  She testified that her wage by 1987 had risen to $4.85 per hour, but had been cut to $4.10 per hour in 1988, though her hours of work  remained steady. (Bernier Dep. pp. 103‑104). Her employer

 testified that the union contract for 1988 reduced employee's wages
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by 10% in recognition of the downturn of the local economy.


The employee argues that the record clearly indicates that the employee's compensation rate could be more fairly determined by considering her actual post‑injury earnings than by considering her earnings from 1983 and 1984, and that there is not enough medical evidence to even overcome the statutory presumption of compensability.  The employer argues that the earnings from the two years preceding the year of the employee's injury were properly used to establish her compensation rate (especially considering the recent wage‑cut), that the medical evidence indicates that the herniation was caused by a recent trauma, and that the employee's assertion that there had been no recent trauma could not be given any weight because she lacked credibility.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Compensation‑Rate
AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. ( a ) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions. The gross

weekly earnings shall be calculated as follows:


(1)
The gross weekly earnings are computed by dividing by 100 the gross  
earnings of the employee in the two calendar years immediately preceding the injury.


(2)
If the board determines that the gross weekly earnings at the time of the injury 
cannot be fairly calculated under (1) of this subsection, the board may determine the 
employee's gross weekly earnings for calculating compensation by considering the 
nature of the employee's work and work history.

The Alaska Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 198 3 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation

rate issues under the post‑1983 statute.  I See e.g. , Bufton V. Conam‑Alaska, AWCB No. 870163 (JuIy 24, 1987) See also PhiliipsV.Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


1The wording of pre‑1983 subsection 220 and post‑1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar.  Pre‑1983 subsection 220(2) and post‑1983 subsection 220(a)(1) are both premised on the worker's historical earnings. 
Likewise, pre‑ 1983 subsection 220(3) and post‑1983

(Footnote Continued)
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In Johnson v. Inc. 68 1 P.2d 905, 9 07 (Alaska 1984), the court held that the 

worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.

In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985).

the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that "(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted.  See also Brunke v. Rogers and B a b 1 e r , 714 P.2d 7 9 5 (Alaska 1986 ) . By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.

In  Taylor v. Pacific _Eractors, Inc., AWCB No. 850335 (November 2 7 , 1985) we 

found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 2 2 0 ( a 1 ) with his wages at the time of injury as reflected by his actual earnings at‑that time. Second, we must

determine whether the difference, if any, between these two wage figures is substantial.  Third, if 

the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The employee's earnings from the year of her injury and the two years completed since that injury have averaged approximately $18,529.00. If we apply the 10 percent wage cut negotiated by the

(Footnote Continued)
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Employees union (assuming that to fairly reflect the drop expected in tips as well ) we have an expected annual earnings of approximately $16,677.00. T h I s figure is clearly substantially higher than the earnings for either 1983 or 1984 . Given that these earnings have been reasonably stable over the last few years, we find it likely that they would continue into the future.  We conclude that the employee's compensation rate should be calculated under AS 23.30.220(A)(2) based on annual earnings of $16,677.00.

II.
TTD‑Benefits


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."



In Burgess‑Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)

 (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link

 between the injury and the employment.  This rule applies to the original injury and continuing

 symptoms. See Rogers ‑ Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979) "[I]n claims 'based on highly technical medical considerations medical evidence is often necessary in order to make that connection." I d . "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie ‑case the employee must show 1) that he has an

injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer

must present substantial evidence the injury was not work‑related. I d . M I I I e r v. ITT Arctic Services, 5 7 7 P . 2 d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' M I I I e r , 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court e x p I a I n e d two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating a I I reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to
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determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."Id. at 869.  If the employer produces, substantial evidence that the injury was not work‑related, the presumption drops

out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The inconsistencies and contradictions within the employee’s testimony and between her testimony and the rest of the record are troubling to us.  We cannot find the employee to be credible, and we will not rely on any uncorroborated testimony from her.  Nevertheless, the testimony of her treating physician, Dr. Lindig, is that she suffered from back injury symptoms from the time of her 1985 accident, and his opinion is that her present impairment stems from that accident.
We find that this evidence establishes the preliminary link and
raises the presumption of compensability.

Dr. Vrablik's opinion was that the onset of right leg symptoms in the spring of 1988 

indicates that the herniation resulted f rom trauma immediately preceding those symptoms.  His opinion is clearly substantial evidence rebutting the presumption.



Al though Dr . Vrablik believed the cause of the herniation to be of recent origin, we note that he felt that Dr. Lindig would be in a better position from his extended first‑hand observation to determine this . Considering the unreliability of the employee ' s testimony, we are frankly uneasy over Dr. Lindig's reliance on her recitation of her medical history.  Still, Dr. Lindig did subject her to repeated medical examinations over the three years since her injury, and has his own tests and observations on which to draw.  Considering Dr. Lindig's first‑hand experience and his findings, and considering that we have no clear evidence in the available record of any other specific trauma that was likely to have caused the spinal disc herniation, we find by the preponderance of the evidence available to us that the employee's present symptoms are the result of her work injury in 1985.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.254(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In Phillips Petroleum Co. v.
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Alaska Industrial Board, 17 Alaska 658,  665 (O. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d  525 , 529 ( 1940) , the Alaska territorial  court defined TTD as "the healing period o r the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as h I s injury w I I I permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 2 66    (Alaska 1 9 74 the

Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a f iIn d iIn g that the claimant suffered a compensable disability,, or more precisely, a decrease in earning capacity due a work‑connected injury or illness .


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." _Ld. at 254 n.12 (quoting Hu@ton‑v.  Workers' Comp ensation‑3PP2.Ll‑I@L‑, 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 79 5 , 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes_ v . Reeve Aleutian Alrt2ys, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


We have found the employee's present condition to be the result of a work injury.  Uncontested evidence in the record indicates that employee was restricted from continuing her work by her treating physician because of her condition and that she has not subsequently been released to return to her work.  We conclude that
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the employee is temporarily disabled and entitled to TTD benefits from May 19, 1988 and continuing.

III.
Medical Benefits
AS 23.30.095(a) requires employers to pay for the treatment

necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow h I s continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983); See accord Dorman v. State , No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska ‑ S u s I t n a School D I s t r I c t , AWCB No. 810201 (July 15, 1981), affd,3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982),

Aff'd  Ireland Clinic v. Matanuska     ‑ Susitna SchoolDistrict, memorandum opinion and judgment, 0 p . No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence.  See 1@_@ni @@L. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v.. Reeve AleutianALTILajE, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985).


We found the employee's medical condition to be the result of a work injury.  There was no contest between the parties that the employee was actually injured and there was no contest over the appropriateness of her medical treatment.  We conclude by a preponderance of the evidence that she is entitled to reasonable past and continuing medical benefits related to the treatment of her spinal disc herniation.

IV. Interest
In Land & Marine Rental Company V. Rawls, 686 p.2d 1187, 1192

(Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after is due, from the date it should have been paid".  The court's rationale is that the applicant has lost the use (hence, interest) on any money withheld, and should be compensated.  In accordance with the court's decision in Rawls, we award interest on the TTD benefits presently due to the employee as a result of this decision.
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Attorney's Fees and Costs
AS 23.30.145 provides, in part:


(a)
Fees for legal services rendered in respect to a claimant are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded . . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical

and related benefits within 15 days after it be comes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his costs in the proceedings ....


The applicant has retained an attorney and incurred costs in the successful prosecution of her claim.  We award her statutory minimum attorney's fees under subsection (a) on all compensation benefits received as a result of this decision, and all reasonable costs incurred in the action under subsection (b).

ORDER

1.
The employee's compensation rate will be redetermined under AS 23.30.220(a)(2) based on annual earnings of $16,677.00.

2.
The employer shall pay the employee TTD benefits under AS      23.30.185 from May 19, 1988 and 

continuing.

3.
The employer shall provide medical benefits under AS 23.30.095(a) for all reasonable and necessary treatment of the employee's spinal herniation.

4.
The employer shall pay the employee interest at the rate of

10.5 percent per year on any TTD benefits due to the employee at the date that this decision issues.

5.
The employer shall pay the employee statutory minimum attorney's fees under AS 23.30.145(a) for all TTD benefits awarded by this decision, and reasonable legal costs under AS 23.30.145(b).
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DATED at Fairbanks, Alaska, this 23rd day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD

'Joe  Thomas, Member‑‑‑‑

Steve Thompson

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marie Bernier, employee/applicant; v. Tiki Cove, employer; and Industrial Indemnity, insurer/defendants; Case No. 6‑26110; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks , Alaska this 23rd day of November, 1988.
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STATE OF ALASKA
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/s/ Joe J. Thomas

Designated Chairman
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