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EMPLOYERS CASUALTY COMPANY,
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     Defendants.


This claim was heard at Anchorage, Alaska on November 10, 1988.  Employee was present and represented himself.  Defendants were represented by attorney Shelby Nuenke‑Davison.  The record closed at the end of the hearing.


Employee filed a claim for temporary total disability benefits, vocational rehabilitation benefits and a gross weekly earnings determination.  Defendants filed a petition for a Board determination that Employee is no longer disabled, and for a determination of Employees gross weekly earnings.

ISSUES
1.
Was Employee temporarily totally disabled after January 14, 1988, and is he entitled to vocational rehabilitation benefits?

2.
What is Employee's correct gross weekly earnings?

SUMMARY OF THE EVIDENCE AND HISTORY OF THE CLAIM

It is undisputed that Employee suffered an injury in the course and scope of employment on October 6, 1986, while working on the Bradley Lake project across the bay from Homer, Alaska.  Employee slipped and fell about five fee'" from the flatbed of a truck, striking his back on the ground when he landed.  He was medivaced out of the job site.  He spent one night at a hospital and was then discharged to his home.


Defendants paid Employee temporary total disability (TTD) benefits for the period of October 7, 1986, through January 14, 1988, at the rate of $222.26 per week.  This TTD compensation rate was based on gross weekly earnings of $354.67.
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Defendants controverted Employee's claim on January 13, 1988, contending that Employee had reached pre‑injury status.  Their controversion was based on an October 14, 1987 report of John Lathen, M.D., stating that Employee had reached pre‑injury status and was released for work, though he was not to lift over 50 pounds for the next three months.


Employee contends his injury prevented him from engaging in his usual subsistence lifestyle activities during the winter of 1986 and 1987.  Although he continued to pay his union dues after the injury, he testified at the hearing that he did not sign up with the union to be dispatched for work until August 1988.  He clarified this testimony by saying he would have signed up earlier, but he had transportation problems.  He testified at the hearing that his back and arm still hurt, that the ache is about the same as it was in January 1988, but that he would have signed up for work at the end of June 1988 if he had had transportation.


Employee's medical records ref lect that he was treated primarily by Dr. Lathen after the injury.  Christopher Horton, M.D., examined Employee on February 3, 1987, at Defendants' request.  Dr. Horton apparently felt the acuscope treatment provided by Dr. Lather was inappropriate, and that Employee should be given anti‑inflammatories and perhaps physical therapy.  Dr. Horton stated, "I do feel that Mr. Billum, will return to his pre‑injury status but he will get there must quicker if he is treated appropriately."  (Horton February 11, 1987 letter).


Defendants did not seek our approval for a change in treating physicians.  AS 23.30.095(a). Instead, Employee continued to be treated by Dr. Lathen, and apparently Defendants continued to pay for his treatments.  Dr. Lathen referred Employee to the Alaska Treatment Center for physical therapy.  Employee participated in physical therapy from April 1987 through August 1987, although his attendance was interrupted by his alcohol abuse.  (Alaska Treatment Center notes June 3 and 7, 1987).


J. Michael James, M.D., examined Employee in July 1987 at Defendants' request.  In his September 10, 1987, addendum to the report from his examination Dr. James stated Employee should be able to return to work as a laborer, and the "only restriction [1] would place upon him, is no heavy lifting over 50 lbs. for the next 3 months."


Employee continued to be treated by Dr. Lathen.  In his October 14, 1987, notes Dr. Lathen indicated "we intend to restrict activities to no lifting or moving more than 50 lbs.  This is a three month limit which he will be evaluated in a timely manner and these restrictions will either be lifted or continued."
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On November 4, 1987, Dr. Lathen noted in Employee's chart:  "The patient is doing much better now.  He has been released back to work but is still waiting for a job."  Employee did not consult Dr. Lathen during December 1987, but did return in January 1988.  Employee also Saw Dr. Lathen twice in March 1988 and received electrotherapy.  (Lathen chart notes January 19, March 8, and 29, 1988).


On April 8, 1988, Dr. Lathen wrote Employee's former attorney stating that Employee again was restricted from lifting over 50 pounds, that he could not return to work as a laborer, and that when last seen on March 29, 1988 Employee was "symptomatic to the extent that he needed further therapy."


On June 8, 1988, Dr. Lathen gave Employee a trial work release and indicated Employee should return to see him only when needed.


On August 4, 1988, Mark Kemberling, a vocational rehabilitation provider employed by Defendants, contacted Dr. Lathen.  Dr. Lathen reviewed the job analysis Kemberling had prepared reflecting a laborer's job duties.  Dr. Lathen indicated Employee could perform the duties as described in the job analysis.


Defendants contend Employee was no longer disabled after January 14, 1988, and that he is not entitled to vocational rehabilitation benefits.


If we disagree with Defendants' position and find Employee is entitled to further compensation benefits, Defendants then ask that we determine Employee's gross weekly earnings.


Defendants contend that Employee's job at the time of injury would not have lasted the entire period of his disability.  They contend that his historical earnings do not entitle him to compensation at the initial rate they paid.  To compute Employee's initial compensation rate Defendants used a weekly rate of $1,477.80, multiplied it by 12 weeks as the job was to last three months, and divided by 50 weeks to arrive at gross weekly earnings of $354.67.


Employee was dispatched to the Bradley Lake job on September 2, 1986.  In the 34 days before his injury he earned a total of $7,453.67.  (Exhibit 1, Billum Dep.) According to Kemberling's testimony, Employee, along with almost everyone else working at the Bradley Lake site, got a lay‑off notice on December 17, 1986.  Employee confirmed that he received a lay‑off notice on December 17, 1986.


Employee's deposition testimony reflects the fact that he has lived a subsistence lifestyle, and has had long periods of unemployment.  In 1985 he earned a total of $1,408.00, in 1984 he had no wages, in 1983 he earned about $4,500.00, he had no wages in 1982, in 1981 he worked two months, in 1980 he worked three
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weeks, in 1979 he worked three months, in 1978 he worked five months, in 1977 he had no wages, and in 1976 he worked three months.  The most Employee has ever earned in any one year of the past ten years is less than $8,000.00.  Employee testified at the hearing that he had not made enough in the last few years to qualify for unemployment benefits after the injury.


Defendants seek a determination that Employee's gross weekly earnings are $13.00 per week based on his historical earnings, and ask that we adjust his compensation rate accordingly.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
WAS EMPLOYEE DISABLED AFTER JANUARY 14, 1988 AND IS HE ENTITLED TO VOCATIONAL REHABILITATION BENEFITS?


The Alaska workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment."  AS 23.30.265(10).  The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but does not define temporary total disability (TTD).  In Phillips Petroleum Co. V. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained;

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason for his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

(Emphasis added).  This language was cited with approval in Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986).

AS 23.30.041© provides in pertinent part:

If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee

JOHN BILLUM   v.   ENSERCH ALASKA CONSTRUCTION

is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. . . .


Accordingly, to be entitled to vocational rehabilitation benefits, the employee must have a disability.  To have a disability, the employee must have both a medical impairment and a lose of earning capacity.  Vetter, 524 P.2d 266;  Bailey, 713 P.2d 253.


Neither Dr. Horton nor Dr. James gave Employee and unrestricted release to work at the time of their examinations.  In September 1987, Dr. James believed Employee was able to return to work, but that he should not lift over 50 pounds for the next three months.  Thereafter, on October 14, 1987, Dr. Lathen gave Employee a release to release to return to work, but also indicated Employee should not lift over 50 pounds for the next three months.  After that he was to be re‑evaluated and the restrictions would be lifted or continued.


Based on Kemberling's job analysis we find that Employee could not work as laborer with the 50‑pound lifting restriction.  A laborer is required to lift and carry over 50 pounds occasionally.


Employee returned to Dr. Lathen in mid‑January, but the doctor's notes do not reflect the proposed reevaluation or comment on Employee's disability status.  The same is true when Employee next saw Dr. Lathen on March 29, 1988.  However, Dr. Lathen wrote a letter on April 8, 1988, in which he stated that "[t]he patient is again placed on a lifting restriction of 50 lbs.  The patient may not return to his former employment as a common laborer."  (Emphasis added.)


We find Dr. Lathen's reports about Employee's medical disability between January, 1988, and April, 1988, are not very clear.  However, doubt in the substance of a doctor's testimony must be resolved in the employee's favor. Miller v. ITT Arctic Services, 577 P.2d 1044 (Alaska 1978).


Because Employee received only one treatment in January and was not treated in February, we find his condition was improved at that time.  However, based on the facts that the frequency of treatments increased after the visit on March 8, 1988, and Dr. Lathen's statement that a 50‑pound lifting restriction was "again" placed on Employee, we find that as of March 8, 1988, Employee was again disabled for work as a laborer.


Based on Dr. Lathen's release on June 8, 1988, Dr. Lathen's approval of Employee working in a laborer's position as described in Kemberling's job analysis, and the Employee's testimony at hearing that he would have signed up for a union dispatch in June 1988 if he had had transportation, we find Employee was no longer temporarily totally disabled after June 8, 1988.
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We conclude Employee is entitled to TTD benefits for the period of March 8, 1988, through June 8, 1988.  Employee's claim for temporary total disability benefits after that date is denied and dismissed.


We have found that Employee was not disabled after June 8, 1988, and that he was able to work as a laborer.  Therefore, we conclude there is no need to provide vocational rehabilitation benefits to Employee.  We deny and dismiss Employee's claim for vocational rehabilitation benefits.

II.
WHAT IS EMPLOYEE'S GROSS WEEKLY EARNINGS?


Because we have found Employee is entitled to additional

compensation benefits, we must determine Employee's gross weekly earnings.  At the time of Employee's injury AS 23.30.220(a) provided in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows;

(1)
The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2)
If the board determines that the gross weekly earnings at the time of injury cannot be fairly calculated under  (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that guide us on when it is proper to use AS 23.30.220(a)(1) instead of AS 23.30.220(a)(2) and vice versa.  These cases interpreted Section 220 as it existed before the 1983 amendment that resulted in the statute's present wording.  Nonetheless, we have consistently applied the court's analysis in the "fairness" determination when asked to decide wage issues under subsection (a)(2).1


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used where the discrepancy between those wages and the wages obtained under the historical earnings formula is so sub‑

___________________


1 The wording of pre‑1983 Section 220 and post 1983 section 220 are not the same;  however, the underlying concept of both statutes is similar.  Pre‑1983 subsection 220(2) and post‑1983 subsection 220(a)(1) are both premised on the worker's historical earnings.  Likewise, pre‑1983 subsection 220(3) and post‑1983 subsection 220(a)(2) both provide alternate ways to determine wages when historical earnings do not fairly reflect the worker's wage loss.  See Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987).
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stantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Dieuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his historical wages was substantial.  The court held that the wages at the time of injury should have been used in computing compensation benefits because the evidence presented showed that these wages would have continued during the period of disability. id. at 649‑ 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court further expanded on its decisions in Johnson and Deuser.  The Gronroos court noted that "[i]t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation"  Id. at 1049 (citation omitted).  The court also indicated that the employee's intentions as to employment in the future are relevant.  Id. at 1049 n.2.  See also Brunke v. Rodgers and Babler, 714 P.2d 795 (Alaska 1986).  By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, we are in effect deciding whether the wages at the time of injury "fairly" reflect the wage loss the injured worker will suffer.


Employee earned $7,453.67 in the 34 days before his injury for an average of $219.23 per day or $1,534.61 per week.  Based on his deposition testimony, we find Employee had no earnings in the two years before the injury.  We find there is a substantial difference between the Employee's historical earnings and his earnings at the time of injury.  Therefore, we consider Employees work and work history as well as the length of disability to determine his gross weekly earnings under AS 23.30.220(a)(2).


We find that Employee would probably have worked at the Bradley Lake project from September 2, 1988, through December 17, 1988, a period of 15 weeks, if he had not been injured.  Based on his work and work history, we find it is unlikely that Employee would have been employed for wages during the period of disability.  Employee's deposition testimony about his work history for the past 10 years reflects the fact that he consistently works only about three months out of a two‑year period of time.  As the court cautioned in Gronroos, a part‑time worker should not be turned into a full‑time employee for compensation purposes.  Therefore, we find the money he would have made in 1986 had he not been injured would have been used to support a period of unemployment in 1987 and through the spring of 1988 as well.
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Based on this finding, we conclude he would have made $23,019.15 for the period from September 2, 1986 through December 17, 1986.  ($1,534.61 per week times 15 weeks equals $23,019.15).  Because Employee only works about three months total in two year's time, we divide $23,019.15 by 104 weeks to determine his usual gross weekly earnings based on his work and work history.  This provides gross weekly earnings of $221.38.


Employee is single and has no dependents.  Therefore, his weekly compensation rate would be $144.64.


Defendants paid Employee at the weekly rate of $222.26 between October 7, 1986 and January 14, 1988 (a period of 66 weeks and 3 days) for a total of $14,764.41.  He is entitled to an additional 13 weeks and one day of compensation under our findings above, but he is entitled to be paid at the weekly rate of $144.64.  Employee's compensation benefits for the entire period of disability at that rate equals $11,509.92 ($144.64 times 79 weeks and 4 days).  As Defendants have already paid $14,764.41, we find Employee has been overpaid in the amount of $3,254.49.  Because we have found Employee is able to return to work as a laborer and no further benefits are due at this time, we find it is appropriate under AS 23.30.155(j) to offset the overpayment against the additional compensation benefits to which Employee is entitled as a result of our decision.  Therefore, Defendants do not need to pay Employee any compensation for the period of disability that occurred between March and June of 1988.

ORDER

1.
Employee's gross weekly earnings are determined to be $221.38 and his temporary total disability rate is $144.64.


2.
Although Employee is entitled to temporary total disability
benefits for the period of March 8, 1988, through June 8, 1988, we find Defendants have overpaid Employee and are entitled to offset the overpayment against the benefits due.  Even after that offset, Defendants still have an overpayment of $3,254.49 which may be offset against any future time loss benefits.


3.
Employee's claim for vocational rehabilitation benefits is denied and dismissed.
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DATED at Anchorage, Alaska this 23rd day of November, 1988.






ALASKA WORKERS' COMPENSATION BOARD






Rebecca Ostrom, Designated






Donald R. Scott, Member






Darrell Smith, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John W. Billum, employee/applicant, v. Enserch Alaska Construction, employer, and Employers Casualty Company, insurer/defendants; Case No. 621333; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of November, 1988.

