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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                 Juneau, Alaska 99802

FILED with Alaska Workers’

                                                                                                       Compensation Board‑Anchorage

NOV 23 1988

CHERI H. DYE,





Employee,






Applicant,

          V.                           





   DECISION AND ORDER


  AWCB NO@   802058

STATE OF ALASKA,

(Self‑insured)





Employer,






Defendant,


On November 15, 1988, Employee, who is now, representing herself, filed a petition requesting her medical records remain confidential and not be a public record.  Defendants, who are represented by attorney Frank Koziol, joined in her request.  Neither party requested a hearing on the petition.  Because both parties were requesting a hearing by the end of November on a proposed compromise and release, we assumed the parties waived their right to request a hearing on the petition.  We have decided the request on the written documents of record. 8 AAC 45.070. In view of the parties' eagerness to get to a hearing on the proposed compromise and release, we considered the petition on November 16, 1988, even though that is not a regularly scheduled hearing date.  The petition was

 decided by two panel members , a quorum under AS 23.30.005(f).

ISSUE
Should Employee's medical records be kept from the public?

SUMMARY OF THE CLAIM

Employee filed a claim contending her job as a Clerk Typist III for the State of Alaska, Department of Public Safety, caused her mental stress and emotional harm.  The parties reached an agreed settlement in which Employee agreed to waive all benefits, including future medical benefits, and submitted the agreement for our approval under AS 23.30.012. However, the parties did not file all of Employee's medical records because they contended her records contained embarrassing and sensitive information. We notified the parties that the Act and our regulations require all      relevant medical records be filed with us. we must consider the records in making our decision under

AS 23.30.012, especially since the release of medical benefits is presumed unreasonable. 8 AAC 45.160(e). Thereafter, this petition was submitted along with the medical records.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Under AS 23.30‑095(h) parties are to file all medical reports relating to the proceeding within five days after a claim or other pleading is filed.  The parties have a continuing duty to file medical reports during the pendency of the proceedings.

AS 23.30.095(e) states in part:



No fact relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination is privileged, either in hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. . . .


Under 8 AAC 45.160 an agreed settlement is to be accompanied by all medical reports in ‑the parties' possession, unless the medical reports have previously been filed with us.

AS 09‑23.110 provides in part:


Unless specifically provided otherwise the books, records, papers, files, accounts, writings, and transactions of all agencies and departments are public records and are open to inspection by the public under reasonable rules during regular office hours . . . .


While AS 09.23.120 provides some exception to the public records law above, we find no exception for records filed with the Alaska Workers' Compensation Board.  Therefore, under AS 23.30.120, we must "permit the inspection, and give on demand and on payment of the legal fees therefore a certified copy of the writing or record . . . . “


We find Employee's past medical treatments are relevant to her present claim.  Therefore, in order for us to consider the proposed agreed settlement or to hear the merits of the claim, we must have Employee's medical records, once we have the records, they must be made available to the public if requested.


Because of the sensitive nature of the records, we would like to accommodate Employee.  However, there is no way for us to do this.  The only thing we can do is to have the medical records remain in the office of the designated chairman while Employee's file is in our Anchorage office, and a memo stating the location and the procedure for requesting review of the records could be placed in Employee's file.  Anyone wanting to review the records would have to talk with the designated chairman or the Chief of Adjudications, Jan Hansen.  While Employee's medical records would still have to be made available for inspection and copying upon request, the designated chairman or Ms. Hansen could seek to


1 The exception for "medical and related public health records" only applies to the records while in the possession of the public health facility, not after the records have left the possession of the public health facility.
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discourage anyone without a legitimate reason for doing so from reviewing the medical records.


Of course, at the time of a hearing on Employee's claim or the agreed settlement, the hearing would have to be open to the public.  If the board's decision is appealed to the superior court, the records would have to be sent to the court and would be a matter of public record unless the parties obtained a court order to seal the records.  Finally, once the file is returned to the board's main office in Juneau, the medical records would be put in the Employee's file and would be available for inspection and copying upon request.  As our records are microfilmed and maintained in our Juneau offices for years, the public would have access to Employee's medical records for many years to come.


Because of Employee's concerns and in view of our ruling, we offer Employee the opportunity to reconsider whether she wants to pursue her claim and the agreed settlement.  If she elects not to do so, upon request the medical records will be returned.

ORDER

The parties' request to exclude Employee's medical records from being a public record is denied and dismissed.


DATED at Anchorage, Alaska this 23rd day Of November 1988.





ALASKA WORKERS' COMPENSATION BOARD

,4,
‑,/Rebecca Ostrom, Designated Chairman






Darrell Smith, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in superior Court.
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APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Cheri Dye, employee/applicant, v. State of Alaska, Department of Public Safety, (self‑insured) employer/defendant; Case No. 802058; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of November 1988.

Clerk
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