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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                Juneau, Alaska 99809

FILED with Alaska Workers'

                                                                                                       Compensation Board‑Anchorage

RONALD V. GRAVETT,                              



  Nov 23 1988

                                 Employee,

                                       Applicant,

                V.

DECISION AND ORDER

PERFECT CONSTRUCTION,

AWCB No. 319447

                                Employer,

             and

ROYAL INSURANCE CO.,

                                Insurer,

                                   Defendants.


We heard this claim in Anchorage on October 26, 1988.  Employee was present and represented by attorney Michael Patterson.  Employer was represented by paralegal E. Darlene Norris.  We closed the record when the hearing concluded.

ISSUES

1.    Does the statute of limitations in AS 23.30.105 bar Employee's claim?

2.
If not, is Employee eligible for temporary partial disability (TPD) 

benefits, medical and transportation costs at any time from January 1, 1986 and continuing?

FACTUAL SUMMARY

On August 22, 1983 Employee injured his lower back while working as a framer for Employer.  He felt a sharp pain in his back as he maneuvered a glue‑laminated beam into a notched pocket.


Employee left work shortly thereafter and was examined by Brad Summers, D.C. Dr. Summers diagnosed "acute traumatic vertebral subluxation" of the lumbar spine and performed chiropractic adjustments.

Employee stayed home for two or three days and then returned to work.  He continued to 

work for Employer until approximately December 1983.  He testified he could no longer do the

framing Employer was involved in at the time. (Employee Dep. at 10‑11).

 Ronald V. Gravett V. Perfect Construction


Employee also continued to get two to three treatments per week through November 1983 from Dr. Summers.  He had one treatment in December 1983 and two in January 1984.  On February 15, 1984 Employee was examined by Christopher Horton, M.D., an orthopedic surgeon.  Dr. Horton's report states in part:


The patient has had lower back complaints on and off for years due to heavy work on the job.  He states that it usually lays him up for a day or so and then it will go away with no long term seauelae.


The patient states that he has not missed any work with this back injury, although he has not been doing any heavy work since then.  He states that he is mainly doing trim work and he is able to handle this work without difficulties.  He states that he has a constant low grade backache which is not made worse by coughing, laughing, working or bending.

The patient does not feel that he had made any improvement over the past several months.  The patient denies any radiations of pains.  The patient has noticed that he developed some numbness to the anterior thigh approximately two months ago.  He feels that it is about the same as it was two

months ago.  He describes this as being mor noticeable by the end of the 

day and less so when he first gets up in the morning.



Dr. Horton found full range of motion and no tenderness in both the neck and dorsolumbar spine.  Dr. Horton also reviewed an x‑ray which he ordered.  He found the x‑ray showed degenerative disc disease "at several levels but mainly at L2‑3 and L5‑Sl." (Horton February 15, 1984 report at 2).



Dr. Horton diagnosed an aggravation of degenerative disc disease.  Dr. Horton concluded:

This 48 year old man who has had a long history of back problems suffered an on‑the‑job injury which has temporarily aggravated his degenerative disc disease.  The x‑ray changes that one sees lets me know that changes have been present for many years.  These are not the result of this September 1983 injury.





Dr. Horton recommended Williams exercises and discontinuance of chiropractic treatment because, he asserted, it was not providing any relief. (Id. at 3).  The doctor scheduled Employee for another appointment in one month, but Employee did not show up.






Employee did not return to another doctor, for his back, until more than three and one‑half years later.  He testified at hearing that he did not seek further medical treatment for so long because he believed Dr. Horton's opinion that he had degenerative disc disease.  However, he also testified in his deposition that he "never got totally over . . . the symptoms (he) had before." (Employee Dep. at 15).  He testified he had a dull ache that made him realize 'something was there," but he was able to live with it.
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(Id.) He stated it "would periodically get a little better, but it would never totally go away." (Id.).






Employee has done heavy framing construction for more than 30 years. (Id. at 19) . He testified that like anybody in this "trade," he has sustained back injuries but he was always fine within a day or two. (id.).






During the years 1984 through 1987 Employee continued to work in the building construction business.  His earnings from 1983

(the year of injury) through June 1988 were as follows:

1983
$25,204

1984
28,516

1985
22,856

1986
14,142

1987
15,150

1988
7,430 (through 6/15/88)

Employee's 1984 and 1985 earnings were made entirely from his own building construction business.  In the other years he worked with Robert Chambers, his brother‑in‑law in the construction business, and with other companies.  Chambers testified that during part of 1986 and 1987 he hung cabinets with Employee while both worked for Nibert Remodeling and Repair (Nibert).  He stated he did the heavy part of the work and Employee did the light work.  However, Employee's tax records indicate he earned $5,572.50 with Nibert in 1987 but did not work for them in 1986.  He testified that in 1986 he did a lot of cabinet work and worked eight‑hour days. (Employee Dep. at 9).  Most of Employee's 1986 earnings ($12,802) were as a self‑employed contractor. 2






Chambers further testified he also was self‑employed, but the economy "started downhill" in 1986 and sales of kitchen cabinets decreased.  As a result, jobs "got fewer and fewer and far between."






Finally, Chambers testified he used to be able, to pay Employee $15 per hour because Employee could do cabinet and counter top work.  However, now he can pay Employee only $10 per hour because Employee is only capable of performing lighter work such as painting and texturing.  He testified if Employee was in good shape he could make $29.60 on some Davis‑Bacon projects.






At hearing, Employee testified his back started to get worse in 1986 and became "quite a bit worse" in 1987.  In early 1987 he was still doing some light interior framing (2x4 wall construction), and trim and finish work.  He testified he can still




1
in his deposition Employee testified he "never lost" a numbness in the front part of his legs." (Employee Dep. at 15).




2
There is no documentation in the record for wages earned by Employee in the years preceding 1983,
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do some trim work such as trimming cut a window.  He is currently working with B and N Contracting Services (formerly Nibert) . His hours vary.  He works 20‑to‑40‑hour weeks depending on how he feels.  He testified the company is busy now.  Employee testified he worked as a "working superintendent" on one job.  He testified he believes he could be a non‑working superintendent on some jobs but feels his lack of such experience would prevent him from landing such jobs.





Employee further testified that he currently earns $10 per hour.  He stated that is all his employer can pay him for the type of work he is capable of drywall patching, installing garage door openers, cleaning and painting.  However, in his March 31, 19 8 8 deposition he stated he was earning $15 per hour for general labor work with Nibert including painting, drywall and sweeping. (Employee Dep. at 4).  He testified he had been working full time with them since October 1987. (Id. at 4‑5).






Employee finally went to a doctor, William Reinbold, M.D., (an orthopedic specialist) on September 22, 1987.  Dr. Reinbold's notes describe Employee's lifting injury and then states in part: "[His back]" got better until (approximately) June 1987 when he developed . . . (low back pain) and numbness in both thighs.  Recently has developed pain in (right) buttock and down (right) posterior thigh." (Reinbold September 22, 1987 Preliminary Orthopedic, History) Dr. Reinbold ordered an MRI of the lumbar spine.  The impression of the radiologist, Denise Farleigh, M.D.,

was of "a small focal bulge of disc material at the L5‑Sl level . . . and evidence suggesting a degree




 of osteophyte formation at the L3‑4 level." (Farleigh September 24, 1987 report). 




 

Employee had  a "falling away" with Dr. Reinbold and next went to Henry Wickler,




 M.D., on May  9, 1988.  Dr. Wickler's history of this date indicates that in October 1987 a grapefruit‑sized lymphoma was discovered in Employee's chest, with subsequent surgery and chemotherapy.  Dr. Wickler's notes go on to state in part‑

He has vague low back symptoms.  His anterior thigh symptoms are less profound and he has minimal symptoms down the lateral aspect of his right thigh and it all stops at his knee.  He has had difficulty with numbness and tingling of his hands and feet; it was assumed secondary to one of his chemotherapy agents but this is unclear.

Dr. Wickler diagnosed a small ruptured disc at L‑5, S‑1 without nerve root impingement.  He recommended physical therapy and non‑steroidal anti‑inflammatory medication.






At Employee's next examination on June 7, 1988 Dr. Wickler discontinued physical therapy because Employee felt it was not ‑helping, Dr. Wickler next saw Employee on July 26, 1988 and wrote:




[Employee] is back working as a carpenter.  Most of




the time he is in a supervisory position, but in
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some instances, is required to do more heavy labor.  He continues to have back pain, which appears to be activity‑related with the more vigorous activity creating some symptoms which last for several days . . .




In his deposition Dr. Wickler noted Employee did not give him a history of previous back trouble. (Wickler Dep. at 9).  Dr. Wickler further testified:

Q
And it's your medical opinion that his present low back symptoms are a result of a traumatic injury of 8‑23‑83?  Based on subjective history and the medical reports?

A
Based on the subjective history, yes.

Q
Do you believe presently he has any weight any lifting restrictions or have you prescribed any restrictions in what he could lift and what he could not lift or what he should do or what he should not do?

A
No. I've, as reflected before, and again referring back to my record 6‑7‑88, he was improving with non‑steroidal anti‑inflammatory medication.  I again saw him on 7‑26‑88.  He was working again as a carpenter.  Mostly as a supervisor.  Also doing trim work and that seemed to be adequate to control his symptoms and I therefore didn't place any restrictions on him.

Q
If you looked at the medical records, as well as in reviewing the deposition that we took of Mr. Gravett, the last time that he did in fact see a doctor was Dr. Horton in February of 1984 until he saw Dr. Reinbold iii September of 1987.  My question is if someone has a condition such that Mr. Gravett is complaining of now, with the acute pain and the inability to continue in his previous occupation, isn't it a little odd that he would go three years and seven months without medical treatment?

A
That probably reflects degenerative disc disease and the progression of his degenerative disc disease.

Q
When you took your history from Mr. Gravett did he give you any indication as to what he's been doing since 1983 as by way of employment?

A
He suggested to me that he was in a supervisory position as a carpenter.

Q
Based on the reports that you've seen as well as the examination that you've done, is there any way that you can give us your opinion within a medical certainty as to whether or not his current problems are a direct relationship to his 1983 injury?
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A
I believe that his current problems are related to an acute exacerbation of preexisting degenerative disc disease.‑

Q
That preexisting or excuse me that exacerbation are you relating it to the 1983 exacerbation or exacerbations that occurred since his examination in February of '84?

A
According to his history probably the injury of '83 and again it's directly related to his history.

(Wickler Vep. at 14, 15, 19‑20, 22).




FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Statue of Limitations
We must    first determine whether AS 23.30.105(a)          bars

Employee's current claim.  It states;

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment. it is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.




Employer argues the statute bars this claim.  Employee argues he did not realize until he was examined by Dr. Reinbold in September 1987 the connection between his condition and his 1983 injury.  Until then, he asserts he believed and trusted Dr. Horton's opinion that his problem was a temporary aggravation of degenerative disc disease.




We find it odd that Employee would continue to have symptoms for so long and yet not seek further help.  However, we also find it reasonable for him to trust his doctor's judgment and trudge on with the hope his back would heal.  At the time of his injury Employee was a forty‑eight year old laborer with a twelfth‑grade education, and a layman in medical matters. See Morrison‑ Knudsen Co. v. Vereen, 414 P.2d 536, 540 (Alaska 1966).  Rased on Dr. Horton's advice, we find Employee could reasonably have believed his condition was not connected to his 1983 injury until at least his examination by Dr. Reinbold in September 1987.
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Accordingly, we find he did not have the requisite knowledge in AS 23.30.105(a) until that time.  Since he filed his claim for benefits on December 31, 1987 his claim is within the two‑year limit.  We conclude AS 23.30.105(a) does not bar his claim.

Temporary Partial Disability (TPp) Benefits



We must next determine if Employee is disabled, and if so, the extent of his disability.




The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment. 11 AS 23.30,265(10). The Act provides for benefits at 80% of the employees spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D.  Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co.,, 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) the Alaska Supreme Court stated;

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of
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performing some kind of work)." Id. at 254 I1.12 (quoting HuSton V. Workers' Compensation Appeals Bd. , 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


At the outset, we find we must apply the statutory presumption in AS 23.30.120 to determine whether Employee's current medical problem is related to his August 1983 injury. 3


As 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood 11), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  "[I]n claims 'based on highly technical medical considerations' medical evidence ii@; often necessary in order to make that connection." id.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985) Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.        id. at 870.  To make a 2rima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v, ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation

3
We believe the presumption applies when parties dispute the work‑connection of an employee's medical condition.  Here, Employer asserts Employee suffered's  temporary aggravation.
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Board, 411 P.2d 209, 210 (Alaska 1966)). in Fireman's Fund American Insurance Cos. v. Gomez, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of  jurors that the asserted facts are probably true." Saxton v.

Harris, 395 P.2d 71, 72 (Alaska 1964).


We first find that the presumption attaches to Employee' claim.  The supporting

 evidence is Employee's testimony that his symptoms from his back injury never disappeared,

 and Dr. Wickler’s deposition testimony that Employee's current condition was related

to his 1983 injury. (Wickler Dep. at 14 and 22) . We also note, though, that we are discounting 

the weight of Dr. Wickler's testimony because he did not have an accurate history of Employee's

 back problems.



We now determine if Employer has overcome the presumption with substantial evidence.  We find that it has not.  Employer produced no evidence that Employee's current medical condition is not related to his 1983 injury.  Therefore, we conclude Employee's current back problems are related to his 1983 work‑related injury, and his claim is compensable.



As noted, Employee requests TPD benefits from January 1, 1986 and continuing.  In this case, we find the evidence, on Employee's medical impairment and his earning capacity, inconsistent and vague.



Regarding his medical impairment, Dr. Wickler has placed no restrictions on Employee. one reason for this may be the doctor's misconception (if Employee's testimony to us is accurate) that Employee does mostly supervisory work.  However, we won't second guess the doctor, who is Employee's only current treating physician.  Dr. Wickler has not limited Employee's physical requirements (lifting, etc.) or his time on the job.  Therefore, we conclude Employee has no current medical impairment.



We note Employee testified he works until his pain is tod severe and that Dr. Wickler leaves these work limits to Employee's
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discretion.  We found no such evidence in Dr. Wickler's medical reports or deposition.


Regarding Employee's earning capacity, the evidence is inconsistent.  Employee suggests he cannot earn as much now as he did at the time of his injury because of his medical condition.  However, as noted, there are no medical restrictions on him, Further, his testimony on his current earnings is conflicting.  Employee stated in his deposition that he earned $15 per hour painting, sweeping and doing other labor, but both he and Chambers,  his brother‑in‑law, testified he  received

 only $10 per hour for these same duties.  Further, Chambers, testified the economy for their line of

 work began to sour in 1986. We conclude that Employee's current earning capacity is not due primarily to his work‑connected injury but instead results from economic conditions.


We further note that Employee did not submit into evidence documentation of his earnings in the years 1980 through 1982, the three years prior to the year of his injury. (AS 23.30‑220). He gave estimates at the hearing.  Without this we cannot determine loss of earning capacity anyway.  We conclude Employee has suffered no loss of earning capacity and is therefore not disabled for the period requested.

111. 
Medical Benefits

Since we have found Employee's claim compensable, we find he is eligible for reasonable and necessary medical benefits under AS 23.30.095. Employer shall pay for medical costs related to Employee's back injury.

IV.
Attorney's Fees,Costs, and Transportation

Employee requests attorney's fees, cost and transportation.  We find he retained an attorney who successfully prosecuted the issues of compensability and medical benefits.  We further find Employer controverted these benefits.  Neither party presented evidence on this or the costs and transportation issues.  We award reasonable attorney's fees and costs on the issues Employee prevailed on.  Employee shall submit these fees and costs to Employer.  We retain jurisdiction to resolve disputes.
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ORDER
1. Employer shall pay Employee's medical benefits under As 23.30.095.

2. Employer shall pay Employee attorney's fees and costs, under AS 23.30.145(b) in 

accordance with this decision.


Dated at Anchorage, Alaska, this 23rd day of November 1988.

ALASKA WORKERS' COMPENSATION BOARD


Mark R. Torgetson, Designated Chairman

Darrell F. Smith, Member

DISSENT OF MEMBER MARY A. PIERCE

I believe the statute of limitations bars Employee from a claim of benefits.  Moreover, I do not find it reasonable to assume that if the Employee could continue to work with no restrictions and not see a physician that he has suffered from anything other than a downturn in the economy.

Mary A. Pierce, Member

MRT:fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald V. Gravett, erftployee/applicant; v. Perfect Construction, employer; and Royal Insurance Co., insurer/defendants; Case No. 319447; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of November 1988.

Clerk

