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FILED with Alaska Workers,

                                                                                                       Compensation Board‑Anchorage

JOHN A. MORRIS,

                                                                                                                   NOV 23 1988

                             Employee,

                                  Respondent,

            V.

NORTHWAY DEVELOPMENT, INC.,

DECISION AND ORDER

                           Employer,

Case No. 419208

         and

UNITED STATES FIDELITY ARCTIC

 ADJUSTERS,

                        Insurer,

                             Petitioners.)


This petition for a social security offset was decided based on the written record.  Attorney Frank Koviol represents Petitioners, and attorney Robert Wagstaff represents Respondent.  We closed the record on November 2, 1988 when we next met following expiration of time for the filing of all pleadings.

ISSUE

Does the partial compromise and release bar Petitioners from getting an offset of social security benefits under AS 23.30.225?

FACTUAL SUMMARY

it is undisputed Employee was injured on August 17, 1984.  Employee has received temporary total disability (TTD) benefits since then.  He was initially paid weekly TTD benefits of $167.76.


On May 15, 1986 Employee filed an application for a compensation rate adjustment, requesting that we base his "average weekly payment" oil the actual salary he was receiving "at the time of injury, pursuant to AS 23. 30. 220 (3) . " In his supporting brief for this wage adjustment Employee contended essentially that his earnings at the time of injury more fairly represent his average weekly wage.  By answer filed August 15, 1986 Petitioners disputed Employee's wage adjustment request.

 John A. Morris v. Northway Development, Inc.


The parties settled this dispute by partial compromise and release (C&R) which approved on September 28, 1987.  The C&R at pages 2‑4 stated in pertinent part:


Employee asserts that his current compensation rate of $167.76 per week calculated under AS 23.30.220(a)(1) is incorrect.  Employee argues it is unfair to use the historical earnings figures because during part of that time he was unemployed due to domestic problems.  Employee asserts that under AS 23.30.220(a)(2) "fairness" would justify a compensation rate of $422.15 per week based upon employee's earnings at the time of his injury.  Employee asserts he is entitled to

this rate retroactively and currently and is further entitled to penalty, interest, and attorney's fees.


Employer contends that the $167.76 per week compensation rate calculated under AS 23.30.220(a)(1) is correct and should be upheld by the Alaska Workers' Compensation Board.  In the alternative, employer contends that employee's wages at the time of injury do not properly reflect the employee's expected earnings during his period of disability . . .


3.
Given the uncertainty and complexity of calculating employee's expected earnings during the disability period as required under Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the parties have reached a compromise agreement


It is further understood and agreed by the parties that employee will not, in the future, seek any new adjustment of his compensation rate for any purpose under AS 23.30.220(a); specifically, the parties recognize that there are many arguments on both sides of the issue of a compensation rate adjustment and the parties agree that this compromise and release settlement, if approved by the Board, will fully and finally resolve this issue so that it shall never again be brought before the Alaska Workers' Compensation Board for redetermination


7.
It is the intent of this agreement to compromise all past and future compensation rate benefits which might be due to the employee pursuant to the terms of the Alaska Workers' Compensation Act . . .


Upon approval of this Partial Compromise and Release by the Alaska Workers' Compensation Board and payment of the compromised funds aforesaid in accordance with the provisions of this Partial Compromise and Release, this Partial Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and its compensation carrier to the employee and his heirs, beneficiaries, executors and assigns, for all compensation rate adjustments which could be due or might be due in the future, pursuant to the terms and provisions of the Alaska Workers' Compensation Act.
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On April 20, 1988 Petitioners filed this request for a social security offset under AS 23.30.225(b). They assert that their adjuster for Employee's claim did not become aware of Employee's eligibility for these social security benefits until November 10, 1987, two months after the C&R was approved. (August 10, 1988 Affidavit of James Boley).  In any event, they argue that the C&R does not bar their offset request because no discussions occurred on social security disability benefits and no agreements were therefore reached prior to approval of the C&R.  They go on to contend that the C&R is no bar since the parties did not address this issue before we approved the C&R.


Employee argues the C&R bars this social security offset request because 1) there is a policy favoring the termination of litigation; 2) the parties intended to compromise all disputes on compensation rate benefits, including offsets for social security; and 3) Petitioners knew (through their rehabilitation provider) as early as June 10, 1987 that Employee was getting social security benefits, and, even with this knowledge they "never inquired" about these benefits prior to settlement. (Employee October 19, 1988 Response at 5).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We must first construe the terms of the parties' C&R to determine if it precludes Petitioners' offset request.


A release is to be construed according to the parties' intent which is a question of fact. Schmidt v. Lashley, 627 P.2d 201, 203 n.4, 204 n.7 (Alaska 1981).  More recently in Craig Taylor Equipment v. Pettibone Corp., 659 P.2d 594, 597 (Alaska 1983), our supreme court stated:

Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party.  Arctic Contractors, Inc.  V. State, 564 P.2d 30 (Alaska (1977); Wessells ‑v. State, Department of Highways, 562 P.2d 1042 (Alaska 197 7); Day V. A
& G Construction Co., 528 P.2d 440, 44 3‑4 6 (Alaska 1974).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. Wright v. Vickaryous, 598 P.2d 490 (Alaska 1979) ; Stordahl V. Government Employees Insurance Co., 564 P.2d 63 (Alaska 1977), Hendricks v.Knik Supply, Inc., 522 P.2d 543, 546 (Alaska 1974).  We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts
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are to be construed against the furnishing party. Wessells, 562 P.2d. at 1048; Duncan V. City of Fairbanks, 567 P.2d 311 (Alaska 1977).



After reviewing the parties C&R in this case, we find they did not intend to include the social security benefits offset as a part of their agreement.  Other than Employee's alleged mention to the rehabilitation provider of his receipt of these benefits, no other discussions or communications regarding social security benefits occurred until after we approved the C&R.  More importantly, we believe that under a reasonable construction of the C&R, the parties settled their dispute on Employee's spendable weekly wage as outlined in AS 23.30.220. Social security benefits in AS 23.30.225 are not included in the average weekly wage; they are not a factor in determining an employee's lost earning capacity.  They are only an offset of "weekly disability benefits payable under this chapter . . . " AS 23.30.225(b).



Moreover, we believe contractual chaos would result if an issue or part of an issue in a compromise and release could be given legal force and effect merely by one party (Employee in this instance) giving information to an agent of another party (the rehabilitation provider) without any further mention or discussion.  If this were so, Employee could have given all his wage information to the rehabilitation provider and then could have waited to see how much of the data trickled down to Employer or its attorney.  This procedure would crush the policy favoring termination of litigation.



Accordingly, we conclude that the C&R we approved on September 28, 1987 does not bar Petitioners' request for an offset under AS 23.30.225(b). Since Employee does not dispute the amount of the offset, Petitioners' request for the offset is granted.


ORDER


Petitioners' request for an offset of Social Security Disability Benefits under AS 23.30.225(b) is granted.

Dated at Anchorage, Alaska, this day of 1988.



ALASKA WORKERS' COMPENSATION BOARD


Mark R. Torgqtson, Designated Chairman

Mary A. Pierce, Member



Darrell Smith, Member

MRT/gl
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if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if notpaid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.



APPEAL PROCEDURES



A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.



A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.



CERTIFICATION



I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John A. Morris, employee/respondent; v. Northway Development, Inc., employer; and United States Fidelity/Arctic Adjusters, insurer/petitioners Case No. 419208; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd  day of November 1988.



Ginny, LYM,411, Clerk
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