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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                                               Juneau, Alaska 99802


                                                                                                                        FILED with Alaska Workers’
                                                                                             Compensation Board‑Anchorage 





NOV 20 1988

WILLIAM P. CASEY,

                                       Employee,

                                              Applicant,

                 V.

DECISION AND ORDER

THE HERRICK CORPORATION,
AWCB Case No. 400765

                                      Employer,

               and

TRAVELERS INDEMNITY CO.‑,

                                        Insurer,

                                             Defendants.


We heard this claim in Anchorage oil August 18, 1988.  Employee was not present but was represented by attorney Michael Schneider.  Defendants were represented by attorney Phil Eide.  We left the record open for receipt of the deposition of Patrick Hogan, M.D. The record closed on August 31, 1988.

ISSUES

   1.  Is Employee entitled to temporary total disability (TTD) benefits from July 25, 1986 and continuing?


2.
Is Employee entitled to psychological counseling as a result of his work‑related accident?


3.
is Employee eligible for further vocational rehabilitation services?


4.
Is Employee entitled to a credit against Defendants' compensation lien under A$ 23.30.015?


 5.  Is Employee entitled to attorney's fees and costs?

SUMMARY OF FACTS

It is undisputed that Employee sustained a work‑related injury when he fell approximately 30 feet down an elevator shaft while working as an ironworker for Employer in Anchorage on January
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13, 1984.  The paramedic's notes indicate Employee landed on his feet and complained of severe chest and spinal pain.  Fe was transported by ambulance to Providence Hospital, examined in the emergency room, and then admitted.


Employee was then examined by Frederick Hood, Jr. , M.D. Dr. Hood's January 13, 1988 report indicates Employee was conscious at all times and, had not been light‑headed or dizzy.  However, Employee complained of breathing difficulties.  Dr. Hood also noted a small laceration over the olecranon process (elbow joint) on the right and minor abrasions over the face.  Dr. Hood further noted Employee already had a splint on his left hand for an "alleged fracture" of the base of the left thumb.  This injury occurred before Employee's fall.


At  Employee's May 1986 deposition (Dep. 1) , he described the fall and what he perceived he injured:


Q.               Okay.  Now, when you fell, how did you land?


A.               Feet first.


Q.
Okay.  Did you hit anything else on the way down?

A.
Not that I can recall.


Q.
Okay.  And when you landed on your feet, did you fall over then?


A.
Back.


Q.
Fell onto your back?


A.
Um‑hum (affirmative.


Q.
Rolled onto your back?


A.
Back and twisted it and landed ‑‑ lay face first in the Snow.


Q.
Okay.  What was the ‑‑ what was the flooring material that you fell on?


A.
Concrete.


Q.
And there was snow down there?


A.
Yes.


Q.
Did you lose consciousness


A.
Yes.


Q.
How long?


A.
I can't recall.


Q.
Well, were you . . . .


A.
I ca‑ ‑‑ I came around while ‑‑ while I was out ‑‑ I remember the ambulance ride.


A.
Yeah.
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Q.
What did You hurt in the fall?


A.
Both wrists, chest, back. . . .


Q.
Did you hurt your . . . .


A.
. . . . head.


Q.
Go ahead.


A.
Concussion in my head.


Q.
How did you hurt your wrists?


A.
my left one was in a splint from dropping the 185 pounds on it (in December 1983).  While it was in the splint it was fine.  My right wrist was pinned under me. I fell on it when I twisted my body.  My chest and to the concrete (ph) just hurt it.


Q.
well, did you hurt your left wrist or didn't you?


A.
Yes, I did.


Q.
How did you hurt your left wrist?


A.
It ‑‑ just smacking into the ground?

(Employee Dep.  I at 31‑32).


Dr. Hood ordered and reviewed a CT scan of the chest and x‑rays of the cervical, dorsal and lumbar spine.  The doctor concluded:

The patient appears to have a small, unseparated fracture of the left 2nd rib and a compression fraction of T‑12 of moderate degree only.  The CT scan done with enhancement shows no evidence of any mediastinal or paraspinal hematoma; no evidence of injury to the heart or great vessels.




Employee was hospitalized for twelve days, from January 13 to January 25, 1984.  The "critical care" record nursing notes for January 13, 1988 state Employee recalled the "incident clearly.  No pre or post incident memory loss." The notes also indicate Employee experienced nausea and vomiting problems periodically during his stay in the hospital.  I




On January 16, 1984 x‑rays were taken of the back, chest, ribs sternum, and left forearm and wrist.  There was no evidence of any fractures.  However, the left wrist revealed a "mild deformity of the distal radiusulna from old trauma." (Maurice Coyle, M.D., radiology report of January 16, 1984).




On January 17, 1984 Dr. Hood's chart notes indicate Employee expressed concern for his left wrist because he "felt it pop when he was being moved in x‑ray." Employee also requested an evaluation by Edward Voke, M.D., an orthopedic specialist.  On January 20, 1984 the splint on the left hand was removed because

The notes also indicate Employee was admonished once for



smoking pot in his hospital room.
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Employee allegedly stated "nothing is wrong with it anymore." (January 20, 1984 nursers notes).




Because of Employee's continuing nausea complaints, Dr. Hood ordered another CT scan and an upper GI (gastrointestinal tract).  Dr. Hood requested a consulting examination by Richard Buchanan, M.D., regarding the midepigastric burning pain and nausea.  Dr. Buchanan's report of his January 22, 1984 examination of Employee states in part:

Mr. Casey said on first discussion of his symptoms that his symptoms started with his injury.  When questioned further, he admitted that they seemed to worsen with beer and tacos and improved with baking soda and Maalox, obviously all things that were unrelated to his current hospital stay.  When confronted with this, he admitted that he had symptoms for over a year of midepigastric burning pain improved by regular food but made worse by alcohol and spicy foods improved with antacids.  He has had no real change since the injury.  He smokes but doesn't drink alcohol, use caffeine, or take aspirin.



Dr. Buchanan diagnosed chronic duodenal ulcer disease antedating Employee's fall (but "possibly" exacerbated by it) , and the doctor recommended a standard anti‑ulcer regimen. 2




Dr. Voke reviewed all x‑rays and reports and examined Employee on January 23, 1984.3 Dr. Voke diagnosed a mild compression fracture of the thoracic spine, T11, a fractured rib on the left and an ulcer.  He found no gross neurological deficits or abnormalities in the upper or lower extremities.  The doctor noted Employee's condition had improved, and he predicted a discharge shortly from the hospital.




On January 24, 1984 Employee was examined by Scott Emery, M.D., a neurologist, at Dr. Hood's request.  Dr. Emery's report states in part:

He apparently landed on his feet, but states that he struck his right forehead at sometime in the fall, although this is not corroborated on the Emergency Room or paramedics evaluations.  He states that he may have had momentary loss of consciousness.  His initial complaints were of shortness of breath and chest pain, however, over the last several days, he has developed symptoms of headache which he describes to be bitemporal, throbbing in nature and related to opening and of closing his eyes.  He states that when closing his eyes to go to sleep, that he develops sensation of "dizziness" which is not typical of vertigo and has an exacerbation of his headache both of which are ameliorated by eye opening, and then subsequently again worsened by eye closure.  The headaches were associated with photophobia, but without other

2




Employee denied he told Dr. Buchanan his ulcer problems started with his injury. (Employee Dep.  I at 57).




3
Employee's left wrist splint was back on his wrist at this time.
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neurological symptoms.  He complains of no sensory, motor or visual defect since the time of the accident and states only that he has had pain since that time.  He had a prior injury to the left forearm for which he is wearing a splint, and describes pain on arising from bed because of fractured ribs.  He states that he had symptoms related to an arc flash for which he was seen in the Emergency Room sometime prior to his accident.  There is no family history of migraine, and no definite prior history of vascular type headaches.  He describes discomfort in his left neck related to the accident.@



Dr. Emery concluded:

William Casey is a 26‑year‑old man with a history of a fall without evidence of significant head injury.  He bears no signs of neurological deficit at this time, and presents a history of vascular type headaches of bilateral nature which seemed likely to be migrainous in origin.  He presents history of a somewhat ill‑defined visual disturbance and a history of flash exposure prior to the accident for which he should probably be examined by an opthalmologist after the time of discharge.  I find no evidence to suggest an ongoing neurological process nor an underlying hematoma or result of an injury.  I would recommend the use of Midrin, or the mild analgesic of your choice for treatment of his headaches.  I would not recommend any further neurodiagnostic testing be performed.




Employee was released from the hospital on January 25, 19 84 . He continued to get treatment from Dr. Voke whom he next visited on February 24, 1984.  Dr. Voke noted Employee still complained of pain in the T‑12 area, and the doctor referred Employee to Robert Fu, M.D., for further treatment and evaluation.




On February 24, 1984 Employee also slipped and fell on ice injuring his right wrist which he used to brace his fall. (Providence Hospital February 25, 1984 report).  He went to the emergency room twice on February 25, 1984.  The second time he was given a splint for the wrist.




Employee claims his right wrist hurt even before this fall. (Dep.  I at 51).  He testified in his April 1988 deposition (Dep. 11) that his right wrist hurt daily from the time of his accident until his February 24, 1988 Slip and fall.  He testified that when he took a little fall on February 24, he then realized he had originally injured the wrist in his big fall on January 13, 1984.




In his depositions, Employee initially denied ever injuring his right hand or having pain in it before his January 13, 1984 accident. (Dep.  I at 130; Dep.  II at 104).  He then recalled that

4
Schmidt's Attorney's Dictionary of Medicine describes



photophobia:
"Excessive sensitivity to, or intolerance of, light.  Photophobia of the eye is the usual accompaniment of eye inflammation and other eye disorders."
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he developed tendonitis in both wrists as a result of repeatedly twisting rear on an iron working job in Kodiak in September 1983.  He missed a day or two of work for this problem which he described as "slight." (Dep. 11 at 106). in his second deposition, he also recalled that while growing up he broke his right hand when he hit his sister in the head.




Employee also denied injuring his left hand prior to early December 1983, when, while working for Employer he dropped a 185 pound bucket of bolts onto his left hand from 18 inches away.  His left hand was splinted and he missed no time from work.  In his first deposition, he was asked about a May 11, 1983 Humana Hospital Emergency Room report which indicates Employee sought treatment after injuring his left hand in a softball game.  Employee testified he was seen there not for a hand injury but for a knee injury which he sustained when someone tackled him. (Dep.  I at129). He does not recall getting a hand x‑ray. (id.).




on March 5, 1984 Employee was examined by Dr. Voke and by Dr. Emery.  Dr. Voke



 noted Employee's right arm was splinted.  Dr. Voke's notes indicate Employee told the doctor that



 he landed on the right arm on January 13, 1984.  The notes state that there was no previous mention



 or documentation" of this injury.  Employee insists he told Dr. Voke of his right wrist problem in



 January 1984 before he was released from the hospital. (Dep.  I at 75).


                  Dr. Emery again examined Employee because of continued  headaches.  Dr. Emery again


 found no evidence of any neurological impairment.  At Employee's request, Dr. Emery referred


 Employee to the Langdon Clinic for psychological assistance.




On March 7, 1984 Dr. Fu examined Employee and found no "Suspicious" neurological findings.  Noting that Employee's back mobility was inhibited, Dr. Fu referred Employee to the Alaska Treatment Center (ATC) for diathermy, massage, extension exercises and hydrotherapy.




On March 9, 1984 Employee went to the ATC for the first of several sessions during March, April and May 1984. 5 He also participated in a swimming program and attended back conditioning classes.  On April 18, 1984 Jennifer Richardson, a physical therapist at ATC wrote that she doubted Employee would follow through with a home exercise program because of his forgetfulness and motivation towards exercise, On April 24, 1984 physical therapist Antonia Teflis asserted in a report that much of Employee's pain behavior is psychological.  Teflis' final report states that subjective analysis indicated Employee was "relatively pain‑free."




5
Employee attended the ATC four times in March, 5 times in April and four times in May 1984.
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(Teflis June 5, 1984 report).




Employee also received psychological counseling at Langdon Clinic eight times between March 12, 1984 and May 10, 1984.  The initial evaluation was done by Jerry L. Schrader, M.D.; one session (on April 9, 1984) was done by Bruce Smith, Ph.D. ; and the other six sessions were conducted by Donald Sparrow M.S.W.

Dr. Schrader's undated report states:

[Employee] sought psychiatric help because of depression, mental confusion, multiple personal problems, and difficulty sleeping.  His sleep is disrupted by bad dreams in which he sees himself working on a steel job and falling.  He is afraid to return to the field of ironwork, at least for the present time, and suspects he may need to enter

another field.  He acknowledges part of this is complicated by his lying to the   




emergency room staff about his right wrist.  He is angry with his doctor who he feels was 
negligent . . . He denies (alcohol) use but smokes about seven grams of marijuana 
($60.00) per week.

Mr. Casey presents a somewhat complicated picture.  His past history of truancy and repeating school suggest behavioral problems as a youngster.  He obviously has a chemical dependency for the past three years, especially.  One gets the feeling that his life has been a little out of control.  He has symptoms consistent with post traumatic stress disorder.



Dr. Schrader recommended psychological testing, psychiatric therapy and medication for sleep and depression.

Employee denies ever discussing the extent of his chemical dependency. (Employee 



Dep.  I at 72).  He Also does not recall talking about
negligent doctors or smoking seven



 grams of pot per week. (id. at 70‑71).




As rioted, Employee's subsequent counseling was handled primarily by Mr. Sparrow whose notes indicated Employee progressively improved emotionally between March and May 1984.  Mr. Sparrow's April 5, 1984 notes indicate Employee stated he was "feeling much better emotionally." The notes further suggest Employee's live‑in girlfriend's father offered him a job in a company in which he was an "executive." The notes indicate Employee felt good about the offer.  Employee subsequently denied telling Sparrow about such a job offer. (Dep.  I at 66).




On April 9, 1984 Dr. Smith administered a battery of psychological tests which, in addition to a clinical interview, included a Rorschach Technique, Million Clinical Multiaxial Inventory (MCMI), and Wechsler Adult intelligence Scale‑Revised (WAIS‑P). 6 Based on the test results, Dr. Smith concluded Employee

6
The WAIS‑R consisted of the comprehension subtest only,

(Footnote Continued)
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functioned in the borderline range of intellectual performance on the Comprehension subtest.  He also asserted Employee was a dependent personality with prominent passive‑aggressive traits, and that Employee was experiencing generalized anxiety and depressive symptoms.  Dr. Smith found it unlikely Employee was malingering because he appeared naive and psychologically unsophisticated.  Dr. Smith found it more likely Employee's "current crisis" was related to a range of factors including loss of job, loss of physical prowess (on which he placed a high premium), and other family crises which occurred during this time. (Smith April 16, 1984 report at 2‑3).  Dr. Smith further found no evidence of formal thought disorder on the Rorschach cards but found Employee to be impulsive and with marginal reality testing.  The doctor noted that Employee "has a tendency to become caught up in emotionally colored situations and the longer he dwells on problems sometimes the more confused he becomes." (id. at 2).  Dr. Smith recommended continued psychotherapy to reduce the depressive symptoms, and then implementation of problem‑solving skills to help him determine his vocational interests and improve his interpersonal relationships.

Mr. Sparrow counseled Employee for the last time on May 10,1984.   Employee indicated 



he could feel himself getting better every day and that he continued to coach a girl's softball team,



exercise and swim.  Sparrow noted Employee felt well emotionally  and that Employee indicated he



 and his girlfriend parted ways  amicably.  Employee indicated he was scheduled to see the ATC and

 Voke and he feared the ATC and Dr. Voke may declare him fit to work; so Sparrow instructed 



Employee to be sure to tell them things he could or could not do. 7




Employee testified he had been telling both ATC and Dr. Voke of his pain complaints all along. (Dep.  I at 65) . He testified he was still having "so much pain" he wouldn't be able to perform his job duties. (Id. at 66).  In addition, he stated they (ATC and Voke) weren't discovering why he was still having pain. (Id. at 65‑66).




Employee never went to his scheduled appointments with the ATC and Dr. Voke.  He went to Missouri to visit his family and attend his sister's wedding, and he never returned to Alaska. Employee decided to stay in Missouri because he was dissatisfied with both the physicians and individuals (in Alaska) involved in



(Footnote Continued)



Employee could not recall ever getting examined or tested by Dr. Smith.




7
Sparrow's notes indicate he was concerned Employee was being too passive in telling the ATC And Dr. Voke how he really felt physically.
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his rehabilitation. 8



Voke had concluded there was nothing more they could do for him, and he was still experiencing pain. (id. at 168‑269).  He testified he "found out that (Missouri] had a lot more to offer than Alaska." (Id. at 168). 9




Employee testified the first physician he saw in Missouri was a Dr. Mel (his mother's physician) on June 12, 1984.  Employee was referred from a St. Luke's Hospital emergency room where he had complained of wrist pain on June 6, 1984.  X‑rays were taken.  Employee told Dr. Mel he broke both wrists in his work‑related fall. (id. at 170).1 a However, he admitted that the term "broken" was an incorrect description of his wrist problem. (Id. at 171).  Employee testified Dr. Mel told him there was nothing the doctor could do for Employee. (Td.).




Employee was not examined again by a physician until, August 16, 1984 over two months later.  That day, he was examined by two Missouri physicians, David Lange, M.D., a spine and orthopedic specialist, and Victor Glogovac, M.D., who specializes in hand surgery.




At his exam by Dr. Lange, Employee complained of low back pain, pain just below the scapulae on each side, and sleep difficulties.  Dr. Lange's examination of Employee was essentially

normal.  Dr. Lange reviewed the January 1984 x‑rays and took new thoracic and lumbar x‑rays.  The 



doctor noted a "very mild" compression deformity at T11 which had healed. (Lange August 16, 1984

report).  Dr. Lange examined Employee and concluded Employee "will indeed be able to get back 



to iron‑working.  I would think that this . . . would be predicated on a rehabilitation period first." (Td.) Dr. Lange recommended physical therapy with stretching and then a nautilus program.  The doctor determined he had nothing further to offer Employee, and he referred Employee to Sang Gun Lee, M.D. who worked at the Depaul Health Center in St. Louis.




Employee also told Dr. Lee he broke his wrists. (Employee Dep.  I at 174) . He further told Dr. Lee he had done additional damage to his wrist while lifting weights at a fitness center.  Dr. Lee x‑rayed the wrists, found no evidence of fractures but diagnosed sprained wrists and also recommended physical therapy

He stated that the "Lower 48 has a lot more to offer than



Alaska does as far as rehab., as far as technology and just physicians." (Dep.  I at 168).




9 Employee began receiving temporary total disability benefits immediately after the accident.  He continued to get TTD and then PPD benefits until December 1986.

10
We could not find Dr. Mel's medical records in our file.
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five days per week for three weeks, and occupational therapy. (Lee September 19, 1984 report).




Dr. Glogovao examined Employee's wrists, diagnosed tendonitis and initially treated them conservatively. (Glogovac Dep. at 8‑9). 11 on October 25, 1984 Dr. Glogovac performed reconstructive surgery on the dorsal radial carpal ligaments of Employee's right wrist.  Employee continued in physical therapy for his wrists and also attended his second back school since his accident.




On January 16, 1985 the Depaul Health Center started Employee on an exercise program.  Employee lifted weights, bicycled, treadmilled and did situps.  He improved until March 9, 1985 when he noted increased pain while weight‑lifting.  On March 29, 1985 Dr. Glogovac diagnosed De Quervain's syndrome in the ‑right wrist.




On April 30, 1985 Dr. Glagovac performed a release of the first dorsal compartment of the right wrist.  On May 1, 1985 the physical therapists at the Depaul Health Center discontinued Employee's supervised weight lifting program but told him to continue on his own. (May 1, 1985 report of S. Christiansen, RPT).




On May 23, 1985 Dr. Glogovar. examined Employee and indicated Employee's right wrist was improving. (Glogovac May 23, 1985 letter to Insurer).  However, Dr. Glogovac also wrote that Employee was "experiencing quite a bit of personal problems due to the prolonged nature of his injury and recurrent problems." Dr. Glogovac recommended that Employee get psychiatric counseling.  The doctor also seat Employee back to physical therapy for his wrists.




On June 6, 1985 Dr. Glogovac noted continued right wrist improvement. (Glogovac June 6, 1985 letter to Insurer) . He also wrote Employee was to see a psychiatrist that day.  Between May 30 and June 13, 1985 Employee canceled three appointments due to "doctor, weather and no show." (June 13, 1985 progress notes of Ann Dale, OTR).




On July 10, 1985 Employee again told Dr. Glogovac he would be seeing a psychiatrist.  On July 11, 1985 Ms. Dale noted Employee had received therapy only twice during the past month but Employee stated he had "really been exercising at home." (Dale July 11, 1985 progress notes) . Employee reported his pain was negligible except during exercise.  On July 25, 1985 Dale noted Employee's strength and endurance continued to increase but he continued "to be inconsistent in coming to therapy."




11
Dr. Glogovao's initial report states Employee told the doctor he injured his right upper extremity (instead of the left).
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On August 2 0 1985 Dr. Glogovac performed capsuloligamentodesis (reconstruction)



 on Employee's left wrist due to instability.  On August 22, 1985 Ms. Dale's progress notes state



 Employee's motion and strength had essentially plateaued." Employee returned to therapy for his



 wrists on October 9, 1985.  He attended 10 sessions and was again discharged on December 4,



 1985 and instructed to do home exercises.



 
on January 15, 1986 Dr. Glogovac examined Employee and noted Employee



 complained of chest pains which@ he said he had since the injury.  Employee indicated he



 would see a doctor soon for this. (Glogovac January 15, 1986 letter to insurer).  On January

29, 1986 Dr. Glogovac referred Employee to Work Oriented Rehabilitation Center (WORC) for 



work‑hardening and to determine if Employee could tolerate iron work.




Employee was interviewed and given a number of tests to evaluate his physical



 abilities.  There were no physical restrictions placed on Employee at this time. (WORC February



 5, 1986 report) In the evaluation report Employee's description of his job and Employer's description were compared.  The report states:

The worker states that he has a fear of re‑injury and inability to perform his job as an iron worker, but states that if he is able tolerate the physical demands of work ' he would return to his usual and customary employment . . .

Mr. Casey states that for his return to his usual and customary employment as an iron worker, he would be required to lift canisters filled with approximately 85 to 90 bolts that weight up to 190 pounds.  He states that he would have to lift this weight from the floor to waist level and carry for approximately 150 feet.  It was also reported that he is required to carry [oxygen] bottles that weigh approximately 100 pounds on his right shoulder as well as pulling cable from a spool.  This demonstrates some inconsistency in his reports of the physical demands of the job as reported by his employer.  His employer states that he is only required to lift 65 to 70 pounds and if the weight is greater than that, help would be available or a come‑along hoist or cranes would be able to assist in lifting this weight.  There is a great deal of tool handling, specifically power and hand tools that he has to use with each upper extremity and that he is required to perform reaching above and below shoulders.  The worker also states that he has to be able to stand and walk for periods up to 10 to 12 hours per day as well as climbing stairs And ladders.  He also has to be able to assume various positions such as stooping, crouching and kneeling.

(WORC February 5, 1986 report at 1‑2).

Employee's work‑hardening program lasted until April 15, 1986 He attended 41 out of 

a possible 50 sessions.  The Summary and recommendations by the WORC staff states " pertinent part:

Based upon the results of the Work Hardening Program it is felt that Mr. Casey is able to return
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to his usual and customary employment as an iron worker when compared to the job description provided by Herrick Corporations. it is also reported by this worker that he does not intend to return to an iron working job but is willing to work in some field if he knew what he was capable of performing.  According to Mr. Casey, this would entail a vocational rehabilitation assessment of his present vocational interests.  His physical abilities and physical demands to work are presently within the moderate to heavy work demand load and [we] feel that this worker is capable of returning to work.  He is able to perform lifting of 70 pound load using both upper extremities and perform heavy work in a full 8 hour day as observed in two weeks of 40 hours a week.  Initially, his absenteeism was a problem but when explained the importance of his being here an a day to day basis, the number of absences were decreased.  Good peer interaction was observed with the worker and at no time was the worker uncooperative.  A high level of motivation was observed throughout the program with the worker constantly upgrading his abilities as he was able to tolerate the physical demands (of] the tasks . . . Upper extremity coordination is above average and this worker has no difficulty in performing sustained reaching tasks.  This worker demonstrated excellent use of body mechanics throughout his program and attended the back school with excellent follow through during his program.  At times the worker reported pain in his elbows and some low back pain accompanied with chest pain.  It should also be noted that this worker has been playing 18 holes of golf with minimal difficulty as well as walking the course.

(WORC April 15, 1986 report at 4). 12 Employee was examined by Dr. Glogovac who wrote that Employee "concluded his work‑hardening program has been quite Successful." However, when




 discussing a return to iron work, Employee and Dr. Glogovac felt he could not do this work.  




         Dr. Glogovac felt it would stress Employee's wrists significantly, and that Employee should




 be retrained for lighter work. April 23, 1986 report).  During his April 22, 1988 deposition, Dr.




 Glogovar, was unsure whether he had reviewed any of the work‑hardening program reports.




 (Glogovac dep. at 42).  Moreover, Dr. Glogovac formed his opinion based on Employee's




 description of what iron work entailed, and other iron workers' descriptions (to the doctor) of their




 work. (id. at 24‑25).  There is no indication in the record that Dr. Glagovac ever saw Employer's




 description of ironwork.





Employee's first deposition was taken on May 19, 1986 approximately one month after



 he completed work hardening.  In the deposition, Employee complained of constant back and neck



 pain




12
The report also stated Employee did so well on a "ETE Work Simulator" that the evaluator felt Employee's wrist were stable enough to perform almost any activity.
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which necessitated that he lay down seven to eight times per day (Employee Dep.  I at 38‑39) . He also complained of chest pains. (id. at 36).  However, he admitted he was not under any restrictions at the time.





Regarding his work‑hardening, he testified the staff at WORC told him he could never go back to ironwork because the job's requirements exceeded his physical abilities. (id. at 41).





The next physician Employee saw was F.X. Paletta, M.D., who examined Employee on May 30, 1986 at Defendant's request.13 Employee complained of a painful back and chest, and weak wrists.  After examining Employee, Dr. Paletta concluded that Employee was physically but not mentally capable of returning to iron work. (Paletta June 3, 1986 letter to Insurer).





On July 9, 1986 Dr. Glogovac again examined Employee's wrists and again recommended vocational rehabilitation.  Dr. Glogovac also gave impairment ratings for each wrist based on the ARA guidelines. (Glogovac August 14, 1986 letter to Insurer).  He rated Employee's impairment of the left upper extremity at five percent and the right extremity at two percent.





Employee received TTD benefits of $445.10 weekly since his accident.  On July 25, 1986 Employer changed the benefit type from TTD benefits to permanent partial disability (PPD) benefits.  Based on Dr. Glogovac's ratings, PPD benefits were paid until December 8, 1986.  On December 5, 1986 Defendants controverted all benefits except medical benefits stating Employee had exhausted his scheduled benefits, no unscheduled benefits were due, rehabilitation was complete and Employee was fit to return to work at his old job.





Sometime in early January 1987 Employee's attorney referred him to Ellis and Associates (E&A) , a St. Louis rehabilitation firm, 14 Donna Abram, A rehabilitation specialist with E&A interviewed Employee on January 15, 1987.  Noting that Employee appeared to be in good physical condition, Ms. Abram concluded:

He presents somewhat of a sketchy history in the areas of employment and previous medical information.  When asked what he does on a general basis during the day, he indicated that he spends a lot of time in court due to traffic violations.  He reports that they are all speeding tickets and denies any DWI's.  Mr. Casey is anxious to return to work in a family type business.  However, his main goal is to locate a job that will enable him to have a long‑term career.




13
Dr. Paletta specializes in plastic and reconstructive surgery.

14




Michael Schneider, Employee's workers, compensation attorney, also represented Employee in a third party lawsuit related to his January 1984 fall.
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Positive indicators for a successful vocational rehabilitation include the client's age, his stated desire to return to work, his doctor's support . his stated openness to vocational options.

Negative indicators for a successful vocational rehabilitation include his unknown aptitude levels, his previous wage level of $16 an hour, the fact that he is somewhat of a poor historian, his unknown medical status for his entire body, and the unknown ability to return to work without a short‑term training program. (E&A January 22, 1987 report at 4).





Employee also indicated to Ms. Abram that he had seen ion T. Lum (who is apparently



 a psychiatrist) a couple of times.  However, Employee indicated he stopped going to Lum because



 the conversations were getting into other areas of his life (such as his use of marijuana) that he felt



 had nothing to do with his third party lawsuit or his accident. (Id. at 3‑4). 15





In her summary, Ms. Abram stated that Employee "appears anxious to return to work,



 however, he has also stated that he is anxious to put the entire situation behind him and get on with



 his life.  It is uncertain as to whether or not he wants a job or a settlement." (Id. at 5).  Subsequently,



 Employee decided to have E&A provide a vocational evaluation.


Employee was also examined by Dr. Glogovac on January 30, 1987 . Dr. Glogovac



 stated Employee could use his hands "as tolerated." The doctor also noted Employee had been in



 an auto accident, but the wrists weren't affected.  Ms. Abram attended Employee's January 30 exam by Dr. Glogovac.  She noted Dr. Glogovac stated Employee could "try any‑thing that he wants to," and, in terms Of limitations, Dr. Glogovac suggested that Abram use "the final outcome of [Employee's] work hardening program," (Abram March 30, 1987 report).





Abram's report indicates Employee's auto accident occurred January 27, 1987 and that Employee required nine stitches in his chin and hurt his right leg and left elbow.  Employee testified his chin hit the car's steering wheel, but he was not hospitalized. (Employee Dep. 11 at 83). 16


15
Employee testified he saw Dr. I= in early 1986 for




physical, family and personal problems. (Employee Dep.  I at 53‑54).  Dr. Lum's reports have not been submitted into the record.





16
Employee has apparently had several auto accidents.  In his deposition, he said he hit a telephone pole going five miles per hour and "took out the windshield" with his head but required no stitches. (Employee Dep. 11 at 121‑122).  He also recalled the January 1987 accident but could not recall any others. In his first deposition, he recalled an accident in either September 1984

(Footnote Continued)
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During February and March 1987 Abram made several attempts to get on with the vocational testing and evaluation.  Employee attended one testing session on February 23, 1987 but had to leave early because of the flu and headaches.  Subsequently, Employee missed doctor's appointments and postponed his evaluations for various reasons. in her March 30, 1987 report Abram wrote that she was referring Employee to Kenneth Freedland, Ph.D. for a psychological evaluation "in order to try to determine what exactly is going on." (Id. at 3). She also stated:

 Mr. Casey is providing this worker with mixed messages. on one hand he states that he is very



anxious to pursue vocational rehabilitation and that he is interested in finding a job as quickly


as possible.  However, Mr. Casey's actions belie the statement in that he is constantly postponing

the evaluation.  Mr. Casey states that his wrists are in serious trouble and that he anticipates

having the need for surgery in the very near future.  Dr. Glogovac's assistant indicates that



the problem is very minor and that Dr. Glogovac is not anticipating surgery at all.



Mr. Casey's manner gives this worker the impression that some form of chemical abuse may be a significant factor in this case. it is uncertain as to whether Mr. Casey is dealing with alcohol, street drugs, or prescription drugs.  Mr. Casey has admitted to this worker of using all three forms of chemical substances.



It is uncertain as to Mr. Casey's sincerity about ‑rehabilitation. when discussing it with this worker, he states that he wants to open his own business even though he has no business background.  Mr. Casey feels that a seminar that he watched on cable television has prepared him for his business.  His goals are very unrealistic and he does not seem to be dealing with the facts in this case.  We will closely monitor the situation and obtain Dr. Freedland's recommendation as soon as possible.



(Id. at 5).

Dr. Freedland examined and tested Employee. Examination took two and one‑half 

hours, and Employee was given the Beck Depression Inventory (BDI) and the Minnesota Multiphasic Personality Inventory (MMPI) . Dr. Freedland asserted that the BDI indicated Employee was suffering a moderately severe depression and the MMPI profile was consistent with "major depression, agitated type, with severe anxiety and psychophysiological reaction to            injuries.  The doctor also noted some possible organic behavioral deficits. 
Dr. Freedland concluded 



by asserting that Employee was Plemotionally incapable of returning to construction work at this  

(Footnote Continued)


or 1985.  He stated he "was seen" at a hospital but did not indicate what if any injuries he suffered.  (Employee Dep.  I at 78‑79).
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time, and he would be at risk in any job requiring a high degree of safety awareness and judgement." (Id. at 5).  Finally, Dr. Freedland recommended neuropsychological testing "to clarify cognitive strengths and weaknesses, "and psychiatric counseling through the Veteraz's Administration (VA).




On May 4, 1987 neuropsychological tests were administered. 17 Dr. Freedland reviewed the results and concluded that although. they were inconsistent with global brain dysfunction or mental retardation, there was some evidence of difficulties on tasks that are dependent upon right parietal lobe functioning.  "This could be consistent with contre coup, secondary to traumatic head injury" although Dr. Freedland noted that this deficit could also result from severe depression. (Freedland May 4, 1987 report at 3).




Dr. Freedland's last and only other contact with Employee was a phone conversation with Employee on May 29, 1987 to determine if Employee had sought further psychological care. (Freedland Dep. at 42).  Employee still had not arranged such counseling.




In his deposition, Dr. Freedland testified that based on the history given by Employee, and the doctors' exam and test results, Dr. Freedland concluded that Employee sustained "some cognitive dysfunction" as a result of his work injury. (Id. at 25). is He also pointed out that he was unable to determine what if any deficits Employee may have sustained as a result of his other accidents. (14.). Dr. Freedland stated that Employee gave him a history of suffering a number of head injuries, including a childhood bicycle accident in which Employee shattered his elbow and sustained head and back injuries, the auto accident in which Employee took out the windshield with his head, the January 1987 accident that required stitches to his chin, and a water sport accident during the summer of 1986. 19 In this latter accident, Dr. Freedland testified Employee told him that "he was operating a vehicle known as a torpedo, and that he was hit in the face and




17These tests included the Halstead‑Reitan Neuro‑psychological Battery, the Wechsler Adult‑ Intelligence Scale‑revised, the Wechsler Memory Scale‑Forms 1, and the Benton Visual Retention Test.




18Dr. Freedland’s Deposition was taken on April 21, 1988.




19It is unclear whether the auto accident, in which Employee broke the windshield occurred before or after his 1984 accident.  Employee’s testimony suggests it occurred before the accident.
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knocked unconscious for several minutes which necessitated a water rescue." (Id. at 12, 58)@ 20






Regarding this history, Employee first denied, in the accident which shattered his elbow, that he sustained head or back injuries. (Employee Dep. 11 at 117‑118).  He then denied telling this to Dr. Freedland. (Id.). Employee does recall telling Dr. Freedland about a few auto accidents he had during the past few years, but be testified he suffered no head injuries in these. (Id. at 123). 21 Employee also asserted he did not tell Dr. Freedland he was unconscious as a result of the water sport accident. (Id. at 130).  He testified that he was hit on the left cheek and nose by another person who had flipped out of control in the water. (Id. at 129).  He claims to have suffered a broken nose and is unsure if he was unconscious. (Id. at 129‑130). 22




I
n addition, Dr. Freedland testified Employee gave him a history of no prior depressive episodes. (Id. at 60). 23 He stated that it would be important and relevant to his conclusions to know of Employee's period of depression while in Anchorage. (Id. at 61).






Dr. Freedland further asserted he could not gay "with certainty exactly what deficit and what degree of deficit resulted from which incident. (la. at 73‑74).  He added that "neuropsychologically and also in terms of emotional and functional capabilities that more than one of these events has had a significant impact on him, and from the emotional point of view, I think the industrial accident had a striking emotional detrimental impact on him." (Id. at 74).  Dr. Freedland concluded that Employee's work accident in 1984 and his subsequent unemployment were "a factor in the condition that [he] saw him in." (Id. at 82).





20
Employee went on to tell Dr. Freedland that he was accident prone, and that every member of his family had been involved in a serious accident of one sort or another. (Freedland Dep. at 12).





21
Employee also denied he had to go to a doctor or hospital as a result of any of these accidents.  This includes the accident in which he had to get stitches in his chin.  Employee asserted he has always been a healer and gotten over his injuries except for the 1984 accident. (Employee Dep.  II at 124).





22
Later in his April 1988 deposition he denied suffering any injuries which resulted in a loss of consciousness. (Employee Dep. 11 at 142).  He also acknowledged suffering a black eye in a softball game in September 1986 but denied suffering any other injuries then. (Id. at 142‑143).





23
Dr. Freedland stated he had not seen Dr. Smith's report from the Langdon Clinic.
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On June 2, 1987 Employee finally saw the clinic's screening psychiatrist (a Dr. Frishberg) at the VA hospital in St. Louis.  Thereafter, he was treated twice by Dennis Daly, Ph.D. during 1987, once on June 30, 1987 and then on August 26, 1987.




The June 2, 1987 notes of Dr. Frishberg indicate Employee had a stable job prior to injury and had no history of alcohol or drug abuse. (Daly Dep. at 12). 24 Dr. Frishberg diagnosed adjustment disorder with anxiety. (Id. at 13).




Dr. Daly stated Employee reported sleep disturbances, had feelings of sadness, and experienced nightmares.  Dr. Daly diagnosed post traumatic stress disorder (PTSD) and did not believe Employee's sad, hopeless feelings constituted depression. (Id. at 14). 25 The doctor felt these feelings resulted from Employee's inability to restructure his life since the accident. (id.).




Dr. Daly concluded the January 14, 1984 work accident caused, or combined with other events to cause a need for counseling on family and other issues. (id. at 59‑60).  However, the doctor indicated that in drawing this conclusion, he was not placing weight on any of the events in Employee's life. (id. at 43‑44).




Donna Abram continued to provide rehabilitation efforts for Employee.  In her September‑28, 1987 report Abram indicated Employee was difficult to get in contact with and had not kept in touch with her as agreed.  She also noted Employee told her he pinched a nerve in his neck "straining" while lifting weights. 26




Between August 19, 1987 and December 10, 1987 Abram gave Employee at least 60 job leads with salaries ranging from $7,500 per year to at least $16,000 to start on some management trainee positions. (Abram Dep. at 20).  Abram concluded Employee had transferrable skills, and Employee's profile of his work history and medical condition indicated he could perform 42 different jobs consisting primarily of machine operation and assembly. (id. at 37‑3 8) Abram went on the state some of these jobs may require




24 Employee told Dr. Freedland he‑drinks no more than two or three beers a day and 



uses marijuana only occasionally.




25 Dr. Daly did not make the PTSD diagnosis until the second counseling session on August 26, 1987. (Daly Dep. at 20‑21, 43).




26
In her November 3, 1987 report Abram noted Employee told her he sprained his hand "working out."
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short‑term on‑the‑job training, but no formal training. (id. at  40). 
Abram has not talked to Employee since December 1987.




In early December, with the help of Abram, Employee finally landed a job as a security guard at Whelan Security. (id. at 18).  This job started on December 10, 1987. on December 14, 1987 Employee signed a "Release of Claims" settling his third party law‑suit for his January 1984 work injury.  Under the terms of the settlement, Employee received $280,000.





Employee worked for Whelan Security until February 16, 1988. on March 8, 1988 Employee visited Dr. Daly for the third and last time, Dr. Daly's notes state:

A.
Patient has not been in clinic since August of 1987.  He stated he did not follow up on treatment plan outlined in last interview as he; one, felt he could reorder his own life; two, is getting some rehab with private agency.  As of this date he reported the sleep disturbance noted in August, 1987 had corrected itself.  He said this became much improved during the period he worked as security guard.  He was unable to say how this helped.  He reported he discontinued use of Xanax, .5 milligrams, a few weeks after they were described, as they quote, mellowed him out, unquote, too much.  Presently on no anxiety medication.  Does not appear to need it.  Stated he was feeling better physically.  He displayed no sighs or symptoms of depression or anxiety.  His chief concerns were; one, getting along better with his family; two, getting some direction in life.  He requested counseling monthly for this.  We agreed on this.  Symptoms acted in August, 1987 appeared to be in remission.  Will see monthly for counseling, then my signature.

(Daly Dep. at 27‑28).

Regarding the improvement in Employee's sleep disorder

between August 1987 and March 1988, Dr. Daly was asked:

Q.
You kind of laughed when the question was asked of you what could have caused the improvements.  Is that just kind of we're just guessing at that point?

A.
No. No, You want to know the cause of my giggling?  Yeah.  The cause of my giggling was his explanation for the cure of his sleep disorder, it made no sense to me whatsoever.  It tickled me at the time and it still tickles me.  He said his ,sleep disorder persisted until he got a job as a night watchman and after he got that job it went away.  I thought that was droll, that's why I chuckled.  That's usually not the way things happen.






In his April 1988 deposition, Employee complained of dull, low back pains, which come and go with activity. (Employee Dep. 11 at 92).  He also complained of wrist and chest pain. (Ld. at 88).  He further stated his "psychological feeling" is low because he did not have a whole lot to feel good about. (Id. at 94).  Employee admitted, as he told Dr. Daly in March 1988, that he feels much
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improved although "the frustrations are still there because I'm still undergoing litigation, and I'm still undergoing therapy." (id. at 95).  He asserted the therapy was with Dr. Daly although he had missed his April 1988 appointment with the doctor. (id.).




Employee also testified in his April 1988 deposition that he still suffers from headaches which began roughly two weeks after he was discharged from the hospital following his January 1984 injury. (Id. at 148).  He asserted he gets about two headaches per 27 week now. (id. at 150).  He claims he did not get headaches before January 1984. (id. at 148). In his May 1986 deposition, however, Employee testified he was not having headaches any longer.  He alleged he had headaches "on and off" after the accident but they disappeared when he moved to St. Louis in May 1984. (Employee Dep.  I at 52‑53).




The last doctor to examine Employee before hearing was Patrick Hogan, M.D., who saw Employee on June 24, 1988 at Employer's request.  Dr. Hogan is board certified in neurology and psychiatry, but he practices only neurology. (Hogan Dep. at 6).




Employee told Dr. Hogan of his January 1984 accident and that he did not lose consciousness. (id. at 7). 28 Employee complained of being increasingly nervous, tense, has anxiety spells and has periodic sleep disturbances.  He further complained of poor energy, wrist pain, and occasional back and chest pain.  However, Employee indicated his mental status (reading, writing, attention span and ability to learn) was no different than it had ever been. 29




 Dr. Hogan conducted a neurological examination and found "no evidence of trauma on the organic or mental status functioning of the brain." (Id. at 14).  He also had Employee get a CT scan and an electroencephlogram (EEG).  These were normal, Dr. Hogan found no evidence of any neurological disease or disorder in the central peripheral nervous system as a result of the January 1984 accident. (id. at 23).  He further found no percentage of permanent partial disability in the chest, back or head, no right parietal lobe dysfunction, no evidence of post traumatic stress disorder, and no evidence of deceleration injury. (Id. at




27 Employee testified he gets headaches ("real head bangers") when he has sex or otherwise tries to concentrate. (id. at 148).




28 Employee did tell Dr. Hogan he lost consciousness during his water sport accident.

29 Employee also reported he was never very intelligent, had



to repeat many grades in school, and had difficulty qualifying for military service. (Hogan Dep. at 8).  Employee also told Dr. Hogan he re‑injured his wrist while lifting weights in 1986. (id. at 9).
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2 3‑2 4) . 3 0 Dr. Hogan also disagreed with the results of the MMPI conducted on Employee in 1987, because he asserted there was no evidence Employee had a "depression of the agitated type." (Id. at 41‑44). 31




Employee requests TTD benefits from July 25, 1986 and continuing, payment for psychological counseling, eligibility for vocational rehabilitation, and authority to withhold third party lien monies due Defendants under AS 23.30.015. Regarding this latter request, Employee apparently asserts that he should be able to withhold payment of the lien monies, and in effect pay himself the monies in the future in the event we award workers' compensation benefits.  In his hearing brief at 13, Employee states;

Nevertheless, this Board's award to Mr. Casey will provide the factual underpinnings that will allow a legal determination as to the effect of such "credits" upon the comp lien.  These amounts are referred to as "credits" because, indeed, Mr. Casey's third‑party settlement has saved the comp carrier monies that would otherwise have been paid to him.  Mr. Casey's position, quite simply, is that a penny saved is a penny earned.



fie cites Cooper v. Argonaut Insurance Co., 556 P.2d. 525 (Alaska 1976), to support his position.



FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Temporary Total Disability



We must first determine whether Employee is eligible for TTD benefits from July 25, 1986 and continuing.  This determination turns on whether Employee has been disabled during any or all of this period.




The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any

30
Employee's attorney objected to Dr. Hogan rendering an



opinion on psychiatric/psychological issues. (Hogan Dep, at 22‑23).  Dr. Hogan explained that although he does not take care of patients with psychiatric disorders over long periods of time, he makes differential diagnoses for both psychiatric and neurological disorders on a daily basis. (Id. at 25‑26).  We find Dr. Hogan well‑qualified to render both psychiatric and neurologic diagnosis.

31
Dr. Hogan stated Employee did not tell him of the family



and personal problems he suffered in the spring of 1984. (Hogan Dep. at 58‑59).  He asserted these could be factors in a depression. (Id.). Dr. Hogan also testified that depression‑type symptoms could be caused by chronic marijuana use. (Id. at 59‑60).  He stated Employee denied drug use. (Id.). In h@is April 1988 deposition, Employee testified he smoked marijuana three times per week, and sometimes more, to think and relax. (Employee Dep. at 81, 89).
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other employment." AS 23.30.265(10). The Act Provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  In RLLi

Alaska industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) . In Vetter v. Alaska Workments Compensation Board, 524 P.2d 264, 266 (Alaska 1974) the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, hut rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.





In Bailey V. Li@ 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases. (Emphasis in original).  The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work) , or partial (capable of performing some kind of work) . " id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal.  App. 3d 856, 868, 157 Cal.  Rptr. 355, 262 (Cal.  App. 1979) (emphasis in original).






The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  We have also found that an employee bears the burden of proving whether or not he is disabled and the nature
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and extent of the disability. Keyes v. Reeve Aleuticn Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).32




We must first address Employee's credibility and the resulting weight to be given his testimony.  After reviewing all of the evidence, we find Employee's testimony thick with selective memory, inconsistencies, contradictions, and exaggerations.  We find these characteristics not only in the more than 373 pages of Employee's deposition testimony but also in Employee's descriptions of his injuries to the various physicians who have treated him.  We cannot dismiss this convoluted evidence as minor memory lapses or insignificant contradictions.  The sheer volume of this problematic testimony and the inconsistent medical histories is too glaring to ignore.




We believe the contradictions, inconsistencies and exaggerations are well‑documented in our factual summary.  Some examples include Employee's totally contradicting testimony regarding the extent of his headaches, his numerous contradictions and denials about statements in the medical histories taken by the many physicians who examined him, his somewhat exaggerated description of his ironworking duties and his widely varying admissions and denials regarding his many injuries and drug and alcohol use.  Adding together these and the other contradictions described earlier, we find we cannot believe any of Employee's testimony beyond the basic name and age information.  We conclude Employee is not a credible witness, and we give no weight to his testimony‑ 33




We further find' that accurate descriptions of Employee's accident, and his physical and mental condition before and after his accident are especially important here in order for the various physicians to render accurate diagnoses and reach opinions on continuing disability and work‑relatedness.  Based on Employee's uncredible testimony and on the varying histories noted by the physicians, we do not believe any physician obtained an accurate history.  However, regarding Employee's physical and mental condition after his accident, we find that the physicians who treated




32
Whether or not the statutory presumption applies, there is substantial evidence to overcome it.

33             Although we were deprived of observing Employee since he



chose to testify by deposition only, we nevertheless feel comfortable with our credibility determination.  We note Defendants did not argue directly that Employee was not credible; they did, however, ask us to watch for contradictions in Employee's testimony.  AS 23.30.122 give$ us authority to weigh any witness's credibility. We further note we are not finding Employee intentionally lied here.  We give him the benefit of the doubt although the general flavor of his testimony is very troubling,



‑23‑



 William P. Casey vs.  The Herrick Corporation



him in Alaska had a more accurate gauge on the extent of Employee's injuries and his emotional state. 34




We find the evidence to indicate that Employee left Alaska, in May 1984, in reasonable physical and emotional condition.  This is reflected in the medical records of Doctors Voke, Emery and Fu, and the Langdon Clinic records and the Alaska Treatment Center records.  By the time Employee left Alaska, he had received substantial physical therapy (including back conditioning) and psychiatric counseling.

From May 1984 until July 1986 Employee was provided with more physical 


therapy, treatment for wrist problems whose work‑relatedness is questionable, and a substantial



work‑hardening program.  He received minimal psychiatric counseling, apparently choosing to not get such counseling because he did not want to discuss certain aspects of his life, including his drug use.




Regarding the primary issue here, whether Employee has been disabled anytime since July 25, 1986 we find significant the results of the work‑hardening program Employee completed in April 1986.  We find that upon completion of that program Employee was capable of performing moderate to heavy work (not necessarily ironwork) . We do not believe the issue of disability here hinges on whether Employee can return to ironwork.  Contrary to Employee's allegation that he had stable job in the ironwork field, his work record, which we find
is accurate, shows he worked a



 total of six or seven months as an ironworker between 1980 and January 1984. 35 His longest job



 during this period was as a parts runner for B and C Auto for a one and one‑half year period.  He



 also worked as a clerk at Little Brown Jug liquor store, and as a car detailer from which he testified



 he was fired for horsing around. We conclude that as of July 25, 1986 Employee was capable of performing work and would suffer no loss of earning capacity after that date.  We further conclude whatever emotional problems he had at that time were minimally related to his work accident and, in any event, not disabling for many jobs he could perform. 36 Accordingly, Employee's claim for TTD benefits from July 25, 1986 and continuing is denied and dismissed.




34
Although Employee apparently believes that the "lower 48" physicians and vocational rehabilitation specialists are "better" than those in Alaska, the "lower 48ers" have obviously not been able to, after more than four years, get Employee back into the work force.




35
He worked approximately three months in 1980 and four months in 1983 and 1984.




36
As noted, Donna Abram subsequently found over 40 jobs which Employee was capable of performing.
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11. Psychological Counseling



AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super.  Ct.  Jan. 17, 1983) , See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super.  Ct.  February 22, 1984).

We have also concluded that treatment must be reasonable and necessary to be payable 



under subsection 95(a).  See Weinbergerv. Matanuska Susitna School District, AWCE No. 81‑0201



 (July 15, 1981) , aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982) , aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op.  No. 7033 (Alaska June 1, 1983).  Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCE No. 86‑ 0009 at 5 (January 14, 1986) ; Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).

As indicated earlier, we find that whatever emotional problems Employee was 



experiencing after July 25, 1986 were minimally   related    to  his   1984   accident.     we   conclude    that counseling after this date would be neither reasonable nor necessary.     We rely on Dr.        Hogan's opinion to support our conclusion.     We also note Dr. Daly's March 1988 report which



suggests Employee was doing reasonably well then, and Employee had not received counseling to get to that emotional state.  Therefore, we deny Employee's request for psychological counseling.

III. Vocational Rehabilitation
We have already concluded that Employee was not disabled after July 25, 1986.        We 



further conclude.  Based on the same analysis, that Employee was capable of returning to suitable



gainful   employment after July 25, 1986.   AS   23.30.041;    AS 23.30.265(28).     His request for vocational rehabilitation is therefore denied and dismissed.

IV. AS 23.30.015 Monies



Finally, we turn to the issue of third party damages recovered by Employee, and whether Employee must reimburse
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Defendants for the workers' compensation benefits Defendants have paid.  The pertinent statute, AS 23.30.015(g) states:

(g)
if the employee or his representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A), (B) , and © of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses. Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.




The parties have apparently agreed that the amount of monies in dispute on this issue is $61,047.81; that is, this total equals the workers' compensation amounts paid by Defendants after deducting Employee's third party litigation costs and expenses.  Defendants want this "lien money." Employee apparently contends he should be allowed to withhold all amounts paid by Defendants, and in the event he ever becomes eligible again for workers' compensation he can pay himself benefits out of this amount.  AS 23.30.015(g) requires employees to pay‑‑promptly‑‑all amounts paid under AS 23.30.015(e)(1)(A), (B), and © after deducting the litigation costs associated with the third party lawsuit.  In this Case, that means Employee "shall promptly pay 11 Defendants $61,047.81. 37 Then, if Employee received Any additional, excess recovery in his third party lawsuit, that amount must be credited against any future workers' compensation benefits Defendants are found (by us) to owe. if we were to find in Employee's favor, we would essentially‑be concluding that: no lien for past workers' compensation benefits ever existed.  Accordingly, we find the statute clearly states Employee "shall promptly pay" Defendants $61,047.81.



V. Attorney's fees and Costs



Because we have not awarded Employee any benefits, we deny and dismiss his claim for attorney's fees, costs and interest.



37  This lien amount is apparently not in dispute.
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ORDER

1. Employee's claim for temporary total disability benefits, psychological 


counseling, vocational rehabilitation, attorney's fees, costs and interest is denied and dismissed.

2. Employee shall pay Employer $61,047.81 in accordance with AS 


23.30.015(g) and this decision.

Dated at Anchorage, Alaska, this 29th day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Mark R. Torgerson, Designated Chairman



John H. Creed, Member



T.J. Thrasher, Member



MRT/jpc



If compensation is payable under terms of this decisions it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.



APPEAL PROCEDURES



A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.



A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.



CERTIFICATION



I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of William P. Casey, employee/applicant; v. The Herrick Corporation, employer; and Travelers Indemnity Co., insurer/defendants; Case No. 400765; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of 1988.

38 Although this case was heard and decided by a three member panel, member T.J. 



Thrasher died on November 25, 1988, before the written decision was completed.
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