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        Applicant,

            V.




DECISION AND ORDER

TIMBER FALLERS, INC.,



AWCB Case No. 513151


Employer,

         and

ALASKA TIMBER INSURANCE

EXCHANGE,

                                 Insurer,

                                    Defendants.


We heard employee's request for an order requiring defendants to release a surveillance videotape in Juneau, Alaska.  Employee is represented by attorney, Philip M. Pallenberg.  Defendants are represented by attorney, Paul M. Hoffman.  By agreement, the issue was submitted for our consideration on written briefs.  Employee did not submit a reply brief but did submit a letter dated 16 November 1988 concerning a purported mischaracterization of the content of his opening brief.  We met in special session on 23 November 1988 to decide the issue and the record closed on that date.


During the course of a medical deposition it came to employee's attention that defendants had in their possession, approximately seven hours of videotapes of employee.  The videotapes were taken by an investigator, hired by defendants.  Subsequently employee sought production of the tapes and investigative reports.  Following are the disputed requests for production and defendants' answers:


1.
Please produce all photographs or motion pictures in the possession of the defendants or their counsel which relate in any way to this claim, including but not limited to any photographs or motion pictures of the claimant.

RESPONSE:

Objected to. Attorney work product protected by holding of case of Champion v. Langdon.

 David Clark V. Timber Fallers, Inc.


3.
Any and all investigative reports obtained in connection with this claim.

RESPONSE:
See response to No. 1.


In his brief, employee requests that we "order discovery not only of the videotape, but also of the reports or logs of employer's investigator which go along with it." (p. 6.) Employee requests that we allow defendants a limited period of time, such as ten days, to produce the requested items.  If the items are not produced, employee requests that we preclude defendants from introducing the evidence at hearing pursuant to 8 AAC 45.054(d).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) provides in pertinent part: "In making an investigation or inquiry or conducting a hearing, the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter."


AS 23.30.115 provides in pertinent part.  "[Tlhe testimony of a witness may he taken by deposition or interrogatories according to the Rules of Civil Procedure."


8 AAC 45.110(e) provides in pertinent part: "Technical rules relating to evidence and witnesses do not apply in board proceeings, except as provided in this chapter.   The rules of privilege apply to the same extent as in civil actions.”

8 AAC 45.054 provides in pertinent part:


(a)
The testimony of a material witness, including a party, may be taken by written or oral

deposition in accordance with the Alaska Rules of

Civil Procedure.


(b)
Upon the petition of a party, the board will, in its discretion, order other means of discovery.


(d)
A party who refuses to release information after having been properly served with a request for discovery may not introduce at hearing the evidence which is the subject of the discovery request.


The Alaska Workers' Compensation Act and regulations promulgated thereunder contain the authority and procedures under which discovery may be conducted in claims before the Alaska Workers' Compensation Board (AWCB) . Depositions and interrogatories must be taken in accordance with the Alaska Rules of Civil Procedure.  AS 23.30‑115; 8 AAC 45,054 (a) . We may, in our discretion, order other means of discovery besides depositions and interrogatories. 8 AAC 4 5. 0 5 4 (b) . We f ind that when we do order such other means of discovery, we are riot bound by the Evidence
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Rules or Civil Rules, or by the results of the litigation arising thereunder.  AS 23.30.135(a); 8 AAC 45.110(e).


We exclude privileged communications from evidence and discovery to the same extent they would be excluded in civil actions. 8 AAC 45.110(e), King v. Frontier Rock and Sand, AWCB Interlocutory Decision and Order No. 88‑0015 (29 January 1988).


Defendants resist release of the videotapes and investigator's report under the work product doctrine.  The protection  afforded by the work product doctrine is stated in Alaska's Civil

 Rule 26(b) (3). Langdon v. Champion, 752 P.2d 999, 1004 (Alaska  1988).

Through
promulgation of regulation 8 AAC 45.054(d), we have

clearly expressed our desire concerning discovery.  With a few limited exceptions, everything is discoverable.  If discovery is refused, the evidence may not be introduced at hearing.  One of the exceptions we have recognized is evidence which is subject to privilege.  The work product doctrine is not a form of "privilege" however.  Rules of Evidence Commentary, Art.  S. The Alaska Supreme Court has stated: "This doctrine provides an exception to the general rules contained in Civil Rule 26 (b) (1) , which allows discovery of any relevant, unprivileged information." Langdon, 752 P.2d at 1004.


We find that we are not necessarily bound by Civil Rule 26(b) (3) which sets out the protection against discovery which is provided under the work product doctrine in civil litigation.  We find, however, that sound policy considerations exist for "protecting against disclosure ... the mental impressions, conclusions, options or legal theories of an attorney or other representative of a party. . . ." Civil Rule 26(b)(3).  We specifically find, in this connection, that evidence is discoverable under the AWCA whether or not it is "work product," whether or not it was "prepared in anticipation of litigation;` and whether or not the party seeking discovery is able to demonstrate a "substantial need" for the evidence or that the party is "unable without undue hardship to obtain the substantial equivalent of the materials by other means."


In connection with the evidence sought by employee, we find that defendants must release the videotape and any logs or reports of the investigator.  Any part of the investigator's report which reveals his own mental impressions, conclusions, opinions or legal theories or those of Mr. Hoffman, may be excluded. we recognize that we have not previously ruled on this issue, and that it was not unreasonable for defendants to have relied on Civil Rule 26(b)(3) in the absence of our determination.  Therefore, if defendants wish to depose employee or submit additional interrogatories to him, they may do so before they release the evidence.  We also understand that defendants are concerned that if they are
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required to release the evidence to employee, he will be able to ‑"CONJURE UP FAVORABLE TESTIMONY THE DEFENDANTS CAN'T REFUTE." (Defendants reply brief at 6.) The apparent advantage defendants lose under our ruling is the ability to demonstrate that employee testified inaccurately about his physical capacities, and to confront employee with evidence of such inaccurate testimony before us at hearing.  We believe defendants may essentially accomplish the same result by re‑deposing employee, and if they desire, videotaping employee's answers.



Defendants should release the evidence immediately after they decide if they wish to re‑depose or submit additional interrogatories to employee.



 We believe that our determination in this matter is in furtherance of the legislature's mandate that: "[process and procedure under this chapter shall be as summary and simple as possible." AS 23.30.005(h). In this connection, we note that in proceedings before us, the parties do not always have equal resources and representation available.  The insurer, who often has almost unlimited resources available, is almost always represented by a highly qualified and experienced Alaska attorney.  It is not unusual for an applicant, who often has no resources at all, to be unrepresented.  We believe that making evidence available to applicants before their hearings is consistent with our supreme court's "long established policy of encouraging liberal discovery to facilitate ascertainment of the truth," Langdon, 752 P.2d at 1007 . Furthermore, we prefer making the evidence available to employee before hearing as a means of promoting judicial economy if employee does not have the evidence before hearing, it is likely we will be faced with either reviewing all seven hours of the tape, or holding the record open in order to allow employee to review the tape and identify parts which refute defendants' position, or support employee's position.
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ORDER
Defendants shall produce the entire videotape and all reports of the investigator, subject to the exceptions set out in the body of this decision.



Dated at Juneau, Alaska, this 29th day of November,   1988.

                                  ALASKA WORKERS COMPENSATION BOARD

                                   Lawson N. Lair, Designated Chairman

                                   Thomas W. Chandler, Member

                                   David W. Richards, Member 

LNL:e.r

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staving payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Clark, employee/applicant v. Timber Fallers, Inc., employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 513151; dated and filed in the office of the Alaska Workers ' Compensation

Board in Juneau, Alaska, this day of 1988.

Clerk

