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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                           Juneau, Alaska 99802

                                                                                                FILED with Alaska Workers’

                                                                                            Compensation Board‑Anchorage

Nov 29 1988

JOHN M. CLARK,

                         Employee,

                                Applicant,

                   V.                             




 DECISION AND ORDER

 


AWCB NO. 519746

 LITWIN CORPORATION,

                        Employer,

              and

PROVIDENCE WASHINGTON INSURANCE

GROUP,

                        Insurer,

                                   Defendants.


The parties' request for approval of an agreed settlement was heard at Anchorage, Alaska on October 5, 1988.  Employee is represented by attorney Michael Jensen.  Defendants are represented by attorney James Bendell.  On October 24, 1988, we notified the parties that we did not find the agreed settlement in the employee's best interest.  On November 3, 1988, we received the parties' request for a decision and order.  As Defendants had requested the opportunity to submit a brief, we held the record open until November 28, 1988, for the parties, briefs.

ISSUE

Is the agreed settlement, which releases Defendants from all future liability including future medical benefits, in Employee's best interest?

SUMMARY OF THE EVIDENCE

As indicated in the agreed settlement, Employee was injured on August 20, 1985, when he slipped down a ladder.  He grabbed the ladder rung with his hand, and felt a jolt to his back.  Employee sought medical treatment, and was off work for about two months.  His condition was diagnosed by Donald Nickel, D.C., as subluxation of the T‑9 vertebrae with intercostal neuralgia, myofascitis, as well as subluxations of the L5, T3, T5 and C2 vertebrae.


Employee moved to Indiana and did not work for one year.  He received chiropractic care weekly.  In January 1986 he was examined by James T. Bianchin, M.D., an orthopedic specialist. she doctor did not find any objective evidence of a permanent impairment as a result of the August 20, 1985, injury, bat the doctor thought Employee may have some problem. (Bianchin Dep., p. 8).
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Dr. Bianchin has not seen Employee since January of 1986. (Id‑, at 14).


Employee has also been treated by William E. Blair, Jr., M.D. Dr. Blair wrote a letter stating that Employee has degenerative disk disease and that he needed vocational rehabilitation. (Blair April 16, 1986 letter).


On November 2, 1987, Employee was examined by Wayne Baybrook, M.D., an orthopedic surgeon.  Dr. Baybrook diagnosed the inusculoligamentous sprain, as well as sprains of cervical, thoracic and lumbosacral spine and degenerative disc disease.  Under "Future Medical care" Dr. Baybrook stated: "Experience has shown that injuries involving the spine have a tendency for flare‑up and exacerbation.  Because of this the patient should have supervised medical treatment, including physical therapy or chiropractic treatments, remain available to him for pain relief." Dr. Saybrook also went on to state "I believe this indicates that there has been a specific injury occurring on August 20, 1985 and that it was not a mere aggravation of the prior injury.  In light of these factors, I apportion 20% of the patient's disability to the injury of 1980 and 80% to the injury of August 20, 1985."


More recently Employee was examined by Scott Haldeman, M.D., Ph.D. He diagnosed Employee's condition as a strain of the cervical, lumbar and thoracic tissue as well as degenerative changes.  Dr. Haldeman also stated,

Mr. Clark gets only temporary relief from chiropractic treatment but has been having intermittent treatment since 1977.  He was having treatments at the rate of once or twice a month prior to the injury on 8‑20‑85, and continues to have treatment at that rate.  I believe he would have the chiropractic treatments in the absence of the injury on 8‑20‑85.  He would benefit form increasing his general exercise, which he is attempting to do, but additional treatment is not likely to change his disability or future symptomatology.  Additional medical treatment as a result of the injury on 8‑2‑85 or additional chiropractic treatment as a result of the injury on 8‑20‑85 is not anticipated.

(Haldeman April 21, 1988 report).


Employee testified in his March 7, 1988, deposition that he usually has pain every evening. (Clark Dep. p. 12). one day he may feel fine and the next day he feels bad. (Ld. at 15).  Employee was still receiving chiropractic care at that time. (Id. at 5).

In 1986 Employee moved to California and began working as a purchasing agent.  He is still 

employed in that job.  The job does not demand any lifting or physical work. (Id.)   He earns $1,200 per month. (‑Id‑. at 4) .  At the time of the injury, his gross weekly earnings were $1,216.53.         (Compensation Report, November 12, 1985).
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According to the agreed settlement, Employee was paid temporary total disability benefits from August 21, 1985, through September 3, 1985, and from September 19, 1985, through January 22, 1986.  Defendants have also paid $4,010.00 in medical expenses for Employee.  Apparently Employee has not been paid any permanent partial disability benefits.


The agreed settlement provides that Employee would receive a lump sum payment of $15,000.00 and his attorney would receive a fee of $1,650.00. In return for this payment Employee would waive his right to claim any further temporary or permanent disability benefits, vocational rehabilitation benefits, or any type of medical benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23‑30‑012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with.the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges the liability of the employee for the compensation notwithstanding the provisions of AS 23.3C130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.

(Emphasis added).


The parties have asked that we address the question of whether we have jurisdiction to approve the release of medical benefits when a claim comes under this chapter.  There is "no applicable schedule" for medical expenses as there is for other types of benefits.  See, e.g., AS 23.30.190. Under the above statute we can approve the release of compensation, but that term has a distinct

and separate definition from medical benefits. AS 23.30.265(8) and
(20).

We have adopted 8 AAC 45.160(a), (d), and (e) which provide:


(a)
The board will review settlement agreements which provide
for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability.  Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.
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(d)
The board will inquire into the adequacy of all agreed
 settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved.  Agreed settlements 

between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.





(e)
Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests.  In addition, lump‑sum settlements of board ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum settlement is in the employee's best interests.

(Emphasis added).

From the above, it is apparent that in our regulations we concluded
we have the 

authority to approve the release of medical benefits.  However, as we tried to point out to the

 parties, particularly the defense, this interpretation has never been challenged and reviewed by the court.  The real issue is whether the court will agree with our decision.

Regarding settlements, Professor Larson recommends:




Apart from variations in the language of the statutes applied in these cases, which undoubtedly account in part for the disparity in results, the underlying issue is once more the choice between viewing a compensation claim as a sort of private tort right and recognizing the social protection character of the compensation system.  If one thinks of a compensation claims a s private, personal, adversary money claim against the particular employer and his insurance carrier, one will go to conclude , as the Kansas court did, that "workmen‑ are not in any respect under guardianship or other disability; they and their employers are free agents; they may release their employers from liability for injuries on any agreed terms set forth.” what this overlooks is that the entire compensation system has been set up and paid f or, not by the parties, but by the public.  The public has ultimately borne the cost of compensation protection in the price of the product, and it has done so for the specific purpose of avoiding having the disabled victims of industry thrown on private charity or public relief.  To this end, the public has enacted into law a scale of benefits that will forestall such destitution.  It follows, then, that the employer and employee had no private right to thwart this objective by agreeing between them on a disposition of the claim that may, by giving the worker less than this amount, make him a potential public burden.  The public interest is also thwarted when the employer and employee agree to a settlement which unnecessarily increases the cost of the product by giving the worker more than is due.


As against this, it is often argued that to permit compromises will enable claimants to get at least something in the many controversial cases where there is serious doubt whether fundamental conditions of liability can be established.  But again it must be stressed that the objective of the legislation is not to see how much money 
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can be transferred to workmen as a class: it is to ensure that those with truly 
 compensable claims get full compensation. if there is doubt about the compensability of the claim, the solution is not to send the claimant away half compensation but to let the Compensation Board decide the issue.  This is the Board's job.

(Emphasis added). 3 A. Larson, Workmen's Compensation Law Section 82.41 ‑ 82.42, pp. 15‑564 to 15‑567 (1983).


Concerning what should be included in a release Professor Larson states:

This strictness is well justified, since it is difficult to imagine why it should ever be in the best interests of a claimant to bargain away his right to future medical treatment for a lump sum.  After all, how can unknown future medical costs be subjected to commutation on an actuarial basis?  It is significant that the Council of State Government's draft compensation law does not permit even its strictly controlled application of lump‑summing to be applied to medical benefits.

Id. at Section 82.59, pp. 15‑571 to 15‑572.


While settlements are favored in the tort system, that is not the case in the workers' compensation system.  However, even though settlements are not favored and should be strictly controlled, a large number of settlements are approved by as.  For example in 1987 we received over 1,000 agreed settlements.  In that year we approved 1,006 agreed settlements.  On an initial review of the over 1,000 settlements, only 174 were denied. 1 Thus the vast majority of these agreed settlements are approved. (Exhibit A attached). one of the problems in this system is the concerted efforts by the parties to settle cases.  Professor Larson states:

[P]ractically everyone associated with the system has an incentive‑‑at least a highly visible short‑term incentive‑to resort to lump‑summing.  The employer and the carrier are glad to get the case off their books once and for all.  The claimant is dazzled by the vision of perhaps the largest sum of money he has ever seen in one piece.  The claimant's lawyer finds it much more convenient to get his full fee promptly out of a lump sum than protractedly out of small weekly payments.  The claimant's doctor and his other creditors and his wife and family all typically line up on the side of encouraging a lump‑sum settlement.  Who then is to hold the line against turning the entire income protection system into a mere mechanism for handing over case damages as retribution for industrial injury? it should be the administrator, but even he all too often is relieved to get the case completely removed from his docket.  With all these pressures pushing in the direction of lump‑summing, it is perhaps surprising that the practice has not become even more prevalent than it already has.


1 Of the 174 denied settlements, some of them may have ultimately been approved after we received additional information or after modification.  Therefore, they would actually be a part of the 1,006 that were approved as we do not keep track of the approvals on the basis of whether the approval followed the first review or a subsequent review of the proposed agreements.
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The only solution lies in conscientious administration, with unrelenting insistence that lump‑summing be restricted to those exceptional cases in which it can be demonstrated that the purpose of the Act will be best served by a lump‑sum award. . . .

Id. at Section 82.71, pp. 15‑595 to 15‑596.


Given this framework, we conclude that we must have clear and convincing evidence at the time we consider a proposed agreed settlement to overcome the presumption that waiver of all benefits, especially future medical care, is in the employee's best interest.

Judging the employee's best interest is difficult.  We believe this means we must look to the 

employee's long‑term best interests.  Our view usually conflicts with the parties, particularly the employee's, view of what is in the employee's best interest, which is usually only a very short‑term view.



Judging the adequacy and the employee's best interest when an agreed settlement provides for the release of future medical benefits is very difficult.  This is particularly true in this case as we have contradictory evidence on the need for future care and the type of future care that might be needed.  Although it is unusual, we are aware of cases in which it was several years before the injury degenerated to the point where it caused further disability or required surgery.  Most often these cases are resolved without going through the appeal process, but some have even reached the Alaska Supreme Court. W.R. Grasle Company v. Alaska Workmen's Compensation Board, 517 P‑2d 999 (Alaska 1974), (employee injured in 1965; disability did not begin, and surgery not required, until 1972); Hoth v. Valley Const., 671 P.2d 871 (Alaska 1983), (injury in 1971; disability did not begin, and surgery not required, until 1980; Peck v. Alaska Aeronautical, Inc.,

P.2d ., No. 3312 (Alaska May 6, 19878) (injury in 1964; disability did not begin until 1982).  We cannot be assured that Employee might not suffer a similar fate.



Given the Employee's testimony about his continued back problems, the contradictory medical evidence, the fact that some injuries take years to fully develop, as well as the fact that medical costs continue to escalate and we have no way of knowing whether the amount of this settlement ‑is adequate to provide for Employee's future medical care, we find we lack clear and convincing evidence that the settlement is in Employee's best interest.  Accordingly, we do not approve the agreed settlement.
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ORDER

The parties' request for approval of the agreed settlement is denied and dismissed.



DATED at Anchorage, Alaska this 29th day of November,   1988.







ALASKA WORKERS' COMPENSATION BOARD








Rebecca Ostrom, Designated Chairman








John Creed, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of John M. Clark, employee/applicant, V. Litwin Corporation, employer, and Providence washing‑ton Insurance Group, insurer/defendants; Case No. 519746; dated and filed in the office of the Alaska Workers, Compensation Board in Anchorage, Alaska, this 29th day of November,   1988.

Janet P. Carricaburu, Clerk
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