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ALASKA WORKERS’ COMPENSATION BOARD
P.0, Box 1149                                                                                                                               Juneau, Alaska 99802

DAWN KRITIKOS,
FILED With Alaska Workers'

                          Employee,

Compensation Board‑Anchorage

                             Applicant,

NOV 29 1988

             V.

ALASKAN BOUNTY CORPORATION,
DECISION AND ORDER

                           Employer,

CASE NO. 101551

           and

ALPAC/INA,

                            Insurer,

                          Defendants.

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑


We heard this claim for temporary partial disability (TPD) and permanent partial disability (PPD) benefits, a compensation rate adjustment, interest, attorney's fees, and costs in Anchorage, Alaska on October 14, 1983.  Attorney Chancy Croft represented the employee, and attorney Timothy McKeever represented the employer and insurer.  Additional evidence and the parties' legal briefs were to be submitted by November 14, 1988.  The employee did not submit a brief by that deadline.  We closed the record on November 29, 1988, when we next met.

ISSUES
1.
Is the employee entitled to PPD benefits under AS 23,30.190 from February 8, 1986 and continuing?


2.
Is the employee entitled to TPD benefits under AS 23.30.200 from February 9, 1986 and continuing?


3.
Is the employee entitled to an adjustment, increasing her compensation rate, under AS 23.30.220(3)?

4.
Is the employee's compensation rate adjustment claim barred by laches?


  5 .       Is the employee entitled to interest?              
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6 . I s the employee entitled to attorney's fees and I e g a I costs under AS 23.30.145?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
                    This  claim arises from an injury occurring on or about dated May 2 9 , 1980 . The file contains extensive and Somewhat inconsistent medical records covering a number of injuries and medical crises spanning a decade.  Those records, the depositions, and the hearing testimony are rife with contradictions.  We find the following evidence relevant to this claim. 

The employee left her home at age fourteen over conflicts  with her mother.  For the next six years 

she worked intermittently at bussing tables , as a waitress , in an oil refinery, in child care , sheet rock , and a's a park worker I n the contiguous United States and Alaska.  She worked a few weeks on two fishing boats out of Kodiak, and a few weeks for several canneries, one of which is the defendant employer.  The employee worked for the employer about two weeks, 40 hours per week, at five dollars per hour.  The employee testified that she worked a total of ten or eleven weeks in the fishing industry.

The employee fell down a hillside, injuring her hip on or  about May 29, 1980 while walking from 

employer‑provided housing to the plant where she worked as a fish processor at Zacher Say on

Kodiak I s I a n d . The accident damaged her femoral artery, restricting blood flow to the femoral head.  Necrosis (death of the bone) resulted, and the employee underwent surgery by H a r I a n Amstutz, M.D., of the U.C.L.A. School of Medicine. Dr. Amstutz implanted a metal synthetic surface to the femoral head in the

right ball  joint .       The employer accepted her claim for workers ' compensation, and began to pay her temporary total disability (TTD) benefits.

By April 9, 1981 the employee had recovered to the point that Dr. Amstutz approved her for 

participating in vocational rehabilitation, He predicted her femoral head replacement would last five years, then would require additional surgery.  The doctor released her to sedentary work on July 30, 1981. She continued under his care until August of 19 8 4 . She attended a vocational rehabilitation program training for six months as a bookkeeper at Sawyer Business College, but dropped out before completing t h e course.

In September 1983 the employee sought the care of Harvey Dann is , M.D.,  of Anaheim, California 

for pain medication She continued under his care through the spring of 1986.  At the hearing the employee testified that she began to abuse drugs following her injury to her hip, and that in 1984 she was arrested, plead no contest, and was convicted f o r  the
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possession of drugs for s a l e Nevertheless, under cross examination she admitted to       experimenting with drugs, marijuana and cocaine, during the years preceding her injury, and that in 1978 she was arrested for the possession of a controlled substance.  She testified that this substance was amphetamines, which she believed were placed in her purse by a male friend.


On April 25, 1985 the employee fell from the third story of a hotel in San Jose, California, breaking both feet, both wrists, and several vertebrae.  She was p 1 a c e d in a spica body cast and underwent two extended periods of hospitalization, being released on December 24, 1985.

In the records, and by her admission, she gave at least three versions of her fall to the 

medical and social service workers during her hospitalization:   That she fell while checking

out a fire escape, that she jumped on impulse  while under the influence of narcotics , and that she fell while trying to escape from two unknown black males breaking into her room.  The admitting  hospital staff found traces of cocaine in her blood and a history of psychiatric problems. At the hearing the employee admitted using cocaine the night before the fall, but denies being under its

 influence that day. At the hearing she testified that the story    regarding the black intruders was the 

truth, and that she had lied  at first out of fear that the two intruders would‑ come after her in

the hospital.  She that she had escaped them by clambering out of her hotel bathroom window onto the roof, then had jumped into a nearby tree, grasping a large horizontal branch with her arms. She testified that because of her hip injury she  is unable to swing her leg over the branch, and consequently fell.


The employer controverted her TTD benefits on February 9, 1986, after discovering from her attorney that she had been hospitalized.  The employer was concerned over the frequent and massive dosages of narcotics prescribed for the employee by Dr. Dannis, and so contacted Dr. Amstutz over t h I s . Dr. Amstutz examined the employee once again on April 1 7 1986 and found her hip injury essentially unchanged since his last examination, found her back almost completely healed from the 1985 fall, and reiterated that sedentary employment would be appropriate.  D r . Amstutz, and the employer investigated Dr. Dannis' care of the employee and found that Dr. Dannis had filed medical reports and billed the employer for visits by the employee when the employee was immobilized in a body cast several hundred miles distance from the doctor's office.  In the hearing the employee testified that Dr. Dannis had phoned in prescription refills during this time for her, and that the medications had been picked up at a local pharmacy by a friend.  She admitted that the narcotics' dosages were very large, that she had misused them, and that she had given them to friends, but she denied having trafficked in them for money. When the employer
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uncovered this information it controverted on May 20, 1986 al I medical benefit payments to Dr. Dannis.  At the time of the hearing, Dr. Dannis was under indictment for records fraud in California on unrelated matters.  The employee testified she ceased abusing drugs after the controversion of Dr. Dannis' treatments.



Subsequent to the employee's work release by Dr. Amstutz on July 30, 1981, and excluding her immobilization in a body cast in 1985, the employee worked intermittently.  Examples given in the hearing by the claimant were house cleaning and in a sport fishing boat gallery in California.  In her deposition she testified that she worked four or five months in 1987 as a telephone solicitor in Ontario, Canada, earning about $100.00 per week. (Kritikos Dep. p. 6 9 ) . At the hearing she testified that she worked as a cook in a Husky truck stop in Windsor, Ontario during the winter of 1987, but said that it was hard on her hip.  She returned to Alaska in 1988.



The employee testified that she never earned more than $10,000 a year before or after the accident, and that she had never filed a federal income tax return.  She offered no proof of her earnings.



The employee was re‑examined by Dr. Amstutz on May 2, 1988, and he found her condition essentially unchanged.  He felt that the surgical repair to her ‑hip had held up better than expected, and that she might be able to continue another five to seven years without additional corrective surgery, He recommended that he reexamine her every two years.  He once again recommended sedentary work, and noted that she was planning to go to school for a real estate license.  The employee testified that she was admitted to Humana Hospital on or about June 14, 1988.  Her treating physician there, Michael Newman, M.D., was concerned about continuing narcotics abuse.



The employee testified that she had chosen the f I s h I n g industry as her career before the hip injury, and that she believed that she would be making over $20,000.00 per year if she had been able to continue in the field.  She called David Nease, general manager of Kodiak Electrical Association, who testified that although the king crab and shrimp fishing boom collapsed after the early 1980's, the bottom fish industry was expanding in Kodiak now.  He gave anecdotal information concerning several individuals in the fishing industry who now made between $30,000.00 and $100,000.00 per year.  Under cross examination he admitted that he believed that the Coast Guard's new "zero tolerance" drug policy would make ship owners hesitate to hire someone with a significant narcotics abuse history.  The employee testified that she has now returned to school to study social work and nursing.



The employee argues that her hip injury occurred at the beginning of her career, that she would have continued in the fishing industry, eventually making a substantial income, that her
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fall in 1985 occurred as a result of her injured hip, that her drug abuse arose as a re s u It of the di sabIing hip pain and the related medication, and that consequently she is entitled to a compensation rate increase and to TPD or PPD be nef its, through the date of the hearing and continuing.



The employer argues that although the employee is entitled to continued medical benefit for the treatment of her hip injury, the employee has been released to non‑strenuous work since 1981 and has , in fact, continued to work; that the employee has shown no income decrease or actual loss of yearly earnings since her release; that if the employee suffers from any disability, it arises from her fall in 1985 which is not related to her work injury; that her drug abuse is not related to her work injury; that any compensation adjustment claim would be barred by the equitable doctrine of laches for an inexcusable and prejudicial eight‑year delay in raising this issue; and that the properly calculated compensation rate would have been $65.OQ per week, but that the employer voluntarily raised the rate to $133.33 per week (this is based on annual earnings of $10,400.00, more than the employee made before or after her injury).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.
PPD‑BENEFITS

At the time of the employee's injury AS 23.30.190 provided, in part:


Compensation for permanent partial disability. (a) In case of disability partial in character but permanent in quality the compensation is 66 2/3 per cent of the injured employee's average weekly wages in addition to compensation for temporary  total disability or temporary partial disability paid in accordance with AS 23.30.185 or 23.30.200, respectively. 

The Alaska Supreme Court has placed the burden of proving disability, at least in 

the area of permanent partial disability, on the employee. Brunke v . Rogers & Bab] er , 714 P

 .2d 795 , 801 (Alaska 1986 ) . We accordingly find that the employee bears the  burden of

 proving whether or not she is disabled and the nature, extent and permanency of the disability.

 Keys v. Reeve Aleution Airway_s, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


Although it is uncontested that the employee has suffered a severe hip injury, the record is clear that she will need major surgery in the future and is not medically stable. Therefore, her physician cannot yet rate any permanent impairment resulting from her injury. Inasmuch as we can no permanent impairment determination in the record, nor the information necessary to
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support such a determination, we must conclude that the claim for these benefits is premature and decline to award it  We will retain jurisdiction over the issue until such time as it is ripe for determination.

II.
TPD BE.NEFITS
At the time of the employee's injury AS 23.30.200 provided:


Temporary partial disability.  In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 66 2/3 per cent of the difference between the injured employee's average weekly wages before the injury and his wage earning capacity after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as s u c h , but rather lo s s of earning capacity related to that impairment.  An N‑a 7 d for compensation must support finding that the_ injured a  compensable disability, or more precisely, a decrease‑ in earning capacity due to a work‑connected injury or illness.
Vetter V. . Alaska Workmen's Comensation Board , 524 p. 2d 264, 265 Lq  Alaska 1974) (emphasis added). See also Bailey‑ v. Litwin C2.Moration, 7 13 P.2d 2 4 9 , 2 5 3 ( Alaska 1986 and Ketchikan Gateway  Bomuqh 604 P.2d 590 594 (Alaska 1979).  Regarding the determination of wage‑earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30.190(a)(20) or 2 3 . 3 0 . 2 0 0 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity, If the employee has no actual earnings or h Is actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that "other factors" Include age, education, availability of suitable employment in the community, the employee's future employment intentions, trainability, and vocational rehabilitation assessment and training.  Biqnell v. Wise
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Mechanical Contractors, 651 P. 2d 1163, 1167 (Alaska 1982); Hewi v. Peter Kiewi t ‑and‑Sons, 586 P. 2d 182 , 186 (Alaska 1978) ; Vetter v . Alaska Workmen's 24 P.2d 264, 266 (Alaska

1974); Hewinq v.‑Alaska Workmen's_compensation Board, 612 P.2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits.  An employee's actual post‑injury earnings are presumed to fairly and reasonable represent his wage‑earning capacity absent evidence that post‑injury earnings are an unreliable basis for estimating capacity. Hewinq, 586 P. 2d at 186 (citing 2 A. Larson, The Law of Workmen Is Compensation §57.21 at 10.39 to 10.40  1976  It is   not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly

represent lost earning capacity.  Bailey 713 P.d. at 256.


In Branch‑v.‑Rogers‑and‑Babbler, 714 P.d. 795 (Alaska 1986), our Supreme Court held that an employee has the burden of proving loss of wage‑earning capacity for purposes of determining his or her time‑loss compensation benefits.  The court concluded as follows:

This approach is sensible.  Since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven.  The employee can best produce information of his post‑injury earnings.  It is not an unreasonable or unfair burden to place on the employee.  The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.



Id. at 801.




In the case before us there is no specific evidence of the employee's annual earnings for the years preceding or following her injury.  We can find no reliable way to determine what change, if any, occurred in her actual earnings.




Regrettably, the inconsistencies and contradictions within the employee's testimony, and between her testimony and the documentary record, severely damage her credibility.  We do not find her credible, and we cannot rely on her testimony to establish her work history or earnings, nor to determine the actual cause or motivation of any possible absences from the labor market following the controversion of her claim on February 9, 1986.

We find no credible evidence to show that her chronic drug abuse problems or her fall 



in 1985 were caused by her hip injury of  1980 .
We find no evidence to show any earning



 loss from the drug abuse and 1985 fall following the controversion.

The employee's experience in the fishing industry was no more than a few months,



 considerably less than she had in food service, or telephone soliciting.  We find no dramatic



 change in                     
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the employee's intermittent and sporadic work history in the years following her hip injury. We cannot find that the employee has shown by the preponderance of the evidence a Loss of earning  capacity.  Her claim for TPD benefits is denied.

III. COMPENSATION RATE ADJUSTMENT
At the time of the injury, AS 23.30,220 provided, in part:

Determination of average weekly wage.  Except as otherwise provided in this chapter, the average weekly wage of the injured employee at the time of the injury is the basis for computing compensation, and is determined as follows:

                      (1)
Repealed by § 11 ch 75 SEA 1977.

( 2 )      the average weekly wage is that most favorable to the employee calculated by dividing 52 into   the total wages earned, including self‑employment, in any one of the three calendar years immediately preceding the injury;


( 3 ) if the board determines that the wage at the time of the injury cannot be fairly 
calculated under (2) of this section, or cannot otherwise be ascertained without undue 
hardship to the employee, the wage for calculating compensation shall be the usual wage 
for similar service rendered by paid employees under similar circumstances, as determined by the board;


In Johnson v. RCA‑ONS_‑Inc. 681 P.d. 905, 9 0 7 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages does not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.d. 647, 648‑650 (Alaska 1985), the court expanded upon I t s holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial.  The court held that the wages at the time of injury should have been used because evidence was p resented that showed these wages would have continued during the period of disability.  Id., at 649, 650,


Finally, in State v. Gronroos, 697 P.d. 1047 (Alaska 1985), the court expanded on I t s decisions in both Johnson and Deuser.  The Gronroos court noted that 11(I)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability
compensation." I d . at 1049 (citation omitted).   See 

        also Branch v., 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being 

earned at the time of injury will continue into the period of disability, the Board is,
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in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor  Pacific Erectors,_ Inc., AWCB No. 85‑0335 (November 27 , 1985 we found the Johnson, Deuser, and Gronroos holdings to yield the following framework.  First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the difference, if any, between these two wage figures is substantial . Third, if the difference is substantial , we must determine whether the wages being earned at the time of injury would continue into the period of disability.


In this case it appears that the employer has already voluntarily attempted to set the compensation rate under AS 23.30.220(3) , assuming that the employee would have continued to receive the hourly rate of pay at the time of injury full‑time, year‑round.


For the reasons discussed earlier, the employee's testimony is simply not a credibly basis to establish or project an expected work history.  There is no other evidence in the record to make us suspect that the employee's irregular work pattern would be expected to significantly alter.  On the evidence available to us we cannot find that the compensation rate set by the employer did not fairly reflect the wage loss suffered by the employee during her receipt or disability compensation.  This claim is denied as well.

IV. LACHES

It is well established that equitable doctrines such as waiver and I aches are available defenses in workers ' compensation proceedings.  Thomas v._Loggers_ and Babler, AWCB No. 870081 (March 31, 198 7 ) . Accard Phillips__L.__Houston, 3AN‑84‑10275 CI , (Alaska Super.  Ct., November 26, 1985).  Laches is a balancing of the equities in a case to determine whether the plaintiffs are guilty of an unreasonable and unfair delay. Pavlik v. State, 637 P.2d 1045, 1048 (Alaska 1981). Concerned Citizens of South Kenai Peninsula v. Kenai Peninsula,  527 P.2d 447, 457 (Alaska 1974 ) .


In Straiqht_v.,_Hill, 622 P.2d 425, 427 (Alaska 1981), the Alaska Supreme Court said, "To successfully assert the defense of laches the defendant must show; 1) that the delay by the plaintiff was unreasonable and inexcusable; and 2) that undue prejudice to the defendant resulted from the delay."


The Third District Alaska State Superior Court recently examined the doctrine of laches as it relates to workers' compensation cases in Jones v. Fluor Alaska, Case No. 3AN‑86‑8559 Civil (August 3, 1987):
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The defense of laches should rarely, if ever, be considered by the Board.  Our Supreme Court has said that the defense of laches should be limited to equitable actions.  When a party is seeking to enforce a legal right as opposed to invoking the discretionary equitable relief of the courts, the applicable statue of limitations should serve as the sole line of demarcation for the assertion of the right.  Kodiak Electric Association V.

Delavalve Tubine, Inc., 694 p2d, 150, 157. (Alaska 1985).   While this decision does not govern compensation procedures, court holdings do not favor the ]aches defense.

Id. at 5.

The applicability of the doctrine of laches to a particular case turns as much upon the gravity of the prejudice suffered by the defendant, as the length of a plaintiff's delay. See Copper River School District v. State, 702 P . 2d 625, 629 (Alaska 1985).  Suficient material prejudice will not be inferred from mere lapse of a substantial period of Tim.  See Young V.  Williams.  583 p2d, 201, 204.  (Alaska 1978).



Id. at 3.




In the case before us the employer has not raised the various statutes of limitation, rather it has argued that the employee's eight‑year delay in raising the compensation rate issue has resulted in prejudice because it has not been able to effectively discover evidence relating to the employee's work history.  The implication is that this delay has given the employee an unfair access to a wealth of evidence not readily accessible to the employer.  Nevertheless, the record indicates no such unfair advantage.  Ironically, the paucity of credible evidence presented by the employee made prejudice to the employer impossible, and rendered moot the questions of unreasonable delay and undue preju dice.  The compensation rate dispute has been resolved by a legal remedy.  In keeping with the court's decision in Jones v. FIour Alaska we decide to invoke an equitable remedy when a 1ega1 provision is available.  See also Nepple_.y._Butler Aviation, AWCB No. 840392 (December 10, 1984).



V. INTEREST



In 'Land & Marine Rental Company v. Rawls, 686 P, 2d 1187, 1192 (alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, s h a I I accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid".  The Court's rational is that the applicant has lost the use (hence, interest) on any
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money withheld, and should be compensated.  As we have found no compensation due, we will award no interest.



VI. ATTORN.EY‑S FEES AND COSTS
AS 23.30.145 provides, in part;


( a Fees for 1egal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 per cent of all sums in excess of $1,000 of compensation.  When the Board advises that a Claim has been controverted, in whole or in part, the board may direct that the fees of legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


( b ) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


As no compensation has been awarded by this decision, the employee is not entitled to attorney's fees or legal costs incurred in the prosecution of this claim.

ORDER

The employee's claim for temporary partial disability benefits, a compensation rate adjustment, interest, attorney's fees, and costs is denied and dismissed.  The employee's claim for permanent partial disability benefits is denied, but we retain jurisdiction over this issue.
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DATED at Fairbanks, Alaska, this    29th day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD


William S.L. Waitrs, Designated Chairman


not available for signature                              


T.J. Thrasher, Member


John H. Creed, Member
WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and pena1ty of  20 percent wi11 accrue if not paid within 14 days of the due date unless interlocutory order

staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dawn Kritikos, employee/applicant; v. Alaskan Bounty Corporation, employer; and Alpac/INA, insurer/defendants; Case No. 101551; dated and filed in the office of the Alaska Workers  Compensation Board at Anchorage, Alaska this ‑‑29th‑‑ day of November 1988 .

Clerk
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