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ALASKA WORKERS COMPENSATION BOARD
P.O. Box 1149                                                                                                 Juneau, Alaska 99802

                                                                                                        FILED with Alaska Workers'

                                                                                                     compensation Board‑Anchorage

OTTO D. OBERMILT‑ER,                                


 NOV. 29 1988

                                Employee,

                                     Applicant,

                V.

EMERALD CITY STEEL,

 

DECISION AND ORDER

                             Employer,

CASE NO. 420559

             and

ALASKA NATIONAL INSURANCE CO.,

                               Insurer,

                                    Defendants.


We decided this claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits, permanent partial disability (PPD) benefits, vocational rehabilitation services and attorney's fees and costs based upon the ‑record and the parties' briefs.  The employee was represented by attorney Chancy Croft and the employer and insurer were represented by attorney Randall J. Weddle.  The record closed on November 8, 1988, the first regularly scheduled hearing date after all briefs had been submitted.

GENERAL BACKGROUND

It is undisputed that: 1) Ohermiller suffered a fracture and dislocation of his left hip in 1976 while working for an employer not a party in this case; 2) J. Paul Dittrich, M.D. , and orthopedic surgeon, has been employee's treating physician from the time of his injury in 1976 until the present time; 3) after being treated for his 1976 injuries, employee returned to his usual occupation as an ironworker; 4) as of November 1983, Dr. Dittrich noted a progression of the degenerative process in the employee's hip and advised him that eventually he would probably need a total hip replacement and he should consider getting into a sedentary occupation; 5) Obermiller suffered a work‑related left hip injury on September 6, 1984 while working for the employer as an ironworker; 6) the 1984 injury aggravated employee's pre‑existing neurotic and arthritic hip condition and was a substantial factor in bringing about the need for the employee to have total
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hip replacement surgery on November 16, 19847 7) between December 1984 and October 1985, the defendants provided the employee with the education and training to become a certified welding inspector; 8) on November 21, 1985, Obermiller underwent surgery to repair a crack in the hip replacement; 9) the employee worked as a welding inspector for the Alaska ironworker Training Trust from August 1986 to May 1988; 10) Obermiller received workers' compensation benefits between September 1984 and November 1987, when Dr. Dittrich released him for work with restrictions as to heavy lifting, climbing and walking; and 11) on March 21, 1988, employee filed an application for adjustment of claim requesting TTD benefits from June 1, 1987 to November 1, 1987, TPD benefits from November 2, 1987 to the present, PPD benefits, vocational rehabilitation services and attorney's fees.

MEDICAL TESTIMONY

At his deposition taken on May 10, 1988, Dr. Dittrich was questioned extensively regarding the relationship between Obermiller's hip injury and his resulting disability. on direct examination by the employee's attorney, the doctor explained that the employee suffered from necrosis and arthritis in his left hip as a result of the 1976 fracture and dislocation. (Dr.  Dittrich dep. at: 16) . Dr. Dittrich stated that when necrosis of the hip occurs, a hip replacement is eventually needed.  (id.). Obermiller's necrosis arose, and became symptomatic before the 1984 injury (id. at 16‑17).  The doctor stated that the employee's hip was "pretty well shot" by the time he was injured in 1984. (id. at 20).  Dr. Dittrich testified that had Obermiller not been injured in 1984 he could have probably worked as an iron worker for some time but he could not say for how long. (id. at 26).


On cross‑examination by defendants' attorney, Dr. Dittrich testified as follows;

Q.
Wouldn't it be most fair to say that the slip and fall incident at work in 184 is not a significant factor in bringing about the need for these restrictions, rather it is the underlying condition, the progressive necrosis and arthritis that give (sic] rise to those restrictions and, in fact, gave rise to those suggested restrictions even the year before the accident?

A.
Well, I can't say how much of each factor, that is, the degenerative condition and the slip and fall, contributed to the eventual imposition of these ‑restrictions.  I think that had there been no slip and fall and he had gone ahead and regressed at some time and had to have his hip replaced, which
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I think he would've done, would've had to have done anyway, as I said in this note in @83, that probably this game type of restriction would have been in place today after he had the total hip replacement, if that's what you're asking.

Q.
Well, yes.  Let's look at it in terms of April, 1988; okay?  Don't you believe that in April of 1988 he would've had these kinds of restrictions, whether or not he had a slip and fall in 184 at work?

A.
He probably would have.

Q.
And, also when you say that as of 1988 he probably would have had a hip replacement, even if he hadn't had a slip and fall in 1984 at work?

A.
Well, I can't say that he would have had one by now, but at sometime he probably, undoubtedly, would've had one.



(Id. at 31‑32).



During re‑direct examination, Dr. stated as follows.


 Q.                    (By Mr. Ralamarides) . Can you tell us


                        whether or not either, two factors we're


                              talking about, the accident or the pre‑existing condition was sufficient to cause the operation in                            1984?

A.
Can I tell you which one?

Q.
Which one; was it a combination of both?

A.      Yes.

Q.
Was the accident a substantial factor in the ultimate operation?

A.
Well, the accident was certainly a factor, but how much of a factor each was, or what percentage each contributed, I can't say.

Q.
Can you tell us whether or not had there not been an accident in '84, whether he would be working today as an ironworker?

A.
As a regular ironworker?

Q.      Yes.

A.
No, I can't say that.

Q.
Is it possible, Doctor, that he could still be working as an ironworker had he not been injured in 184?

A.
Is it possible?


Q.      
Yes.


A‑     
 Yes.



(Id. at 33‑34).
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Finally, on re‑cross examination, the doctor testified:

Q.
(By Mr. Weddle).  You said that in terms of probabilities, not possibilities, but in terms of probabilities, he would probably have the same restrictions in 1988 as he has now even if he hadn't had the slip and fall in '84. in terms of probabilities, wouldn't you say it's also probable, given the condition you found his hip in 1984, that he probably wouldn't be an ironworker today even if he hadn't had the slip and fall in 184?

A.
And, if he hadn't had the surgery?


Q.      
Yes.

A.
I think you can say that he certainly would not be a full‑duty ironworker.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The sole question we must decide in this case is whether the employee's disability, as reflected by the limitations placed on him by Dr. Dittrich in November 1987 which limit the amount he can walk, climb and lift, is the result of the work‑related injury he suffered while working for Emerald City Steel, Ltd. in 1984.



In support of his contention that this question should be answered in the affirmative, Obermiller cites Thornton v. Alaska Workers' Compensation Board, 411 P.2d 209, 210 (Alaska 1966), for the proposition that once an employee suffers a disability as a result of a work‑related injury which accelerate or aggravates a pre‑existing condition, the employer at the time of that injury is responsible for the employee's disability indefinitely.  In

Thornton,
411 P.2d at 210, the court stated:

it is a well established rule in workmen's compensation law that a pre‑existing disease or infirmity does not disqualify a claim under the work‑connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.

(Citation omitted).

While we certainly acknowledge that this is a correct



statement of the law in Alaska regarding the general concept of whether a pre‑existing condition precludes a claim for compensation benefits based on a work‑related injury that aggravated or accelerated that condition, we feel it does not go far enough to encompass the facts in this case.



The defendants argue, and we agree, that since it is undisputed that the employee suffered an aggravation or acceleration of a pre‑existing condition while working for them in 1984 and they were initially responsible for his resulting disability, the question now is whether he is presently disabled as a result of
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that injury.  For the reasons stated below, we conclude that Obermiller's present disability is no longer the result of the 1984 injury.





In Delaney v. Alaska Airlines, 693 P.2d 859, 862 (Alaska 1985) , the Alaska Supreme Court again dealt with the preexisting conditions issue and stated:

In Thornton v. Alaska Workers' Compensation Boa;Ed, 411 P.2d209,210 (Alaska 1966), we held that a preexisting disease does not rule out compensation if employment aggravated, accelerated or combined with the disease to produce disability.  However, the employer must have been a substantial factor in bringing about the disability.  Ketchikan Gateway Borough v. Saling, 604 P.fd 590, 598 (WI‑=ska 1‑979).

(emphasis added).





Based on this language it becomes apparent that the first question is whether the 1984 injury is still a substantial factor bringing about Obermiller's disability.





AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."





In Bargess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and continuing symptoms.  This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979) . `in claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.





To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Liller, 577 P.2d at: 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's
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Fund American Insurance _Lo.s.v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976) the court explained two possible ways to overcome the presumption, 1) producing affirmative evidence the injury was not work‑related of 2 ) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must; induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).



Based on the fact that Dr. Dittrich testified that it was possible that the employee could still be working as an ironworker now had it not been for the 1984 accident, we find that Obermiller has established the preliminary link between his employment with the employer and his present disability.  Having determined that the preliminary link has been established, we conclude that the presumption of compensability arises and the employer must come forward with substantial evidence to overcome it.



We find that the defendants overcame the presumption by introducing affirmative evidence that the employee's present disability is not related to his 1984 injury based on the following facts: 1) the necrosis and arthritis which began after employee's 1976 injury, became progressively worse before the 1984 incident, 2) in 1983 Dr. Dittrich advised Obermiller to stop working as an ironworker as a result of his hip condition; 3) Dr. Dittrich testified that when necrosis of the hip occurs eventually a hip replacement will be necessary; 4) Dr. Dittrich stated that the employee's hip was "pretty well shot" before the injury in 1984; 5) Dr. Dittrich prognosticated in 1983 that if employee's condition continued to deteriorate as expected a hip replacement would be needed; 6) Dr. Dittrich testified in his 1986 deposition to the effect that even if Obermiller had not suffered the 1984 injury, it was probable that he would still have the same degree of disability that he has today and could not, therefore, return to being an ironworker now.



Based on this evidence, the presumption of compensability drops out and the employee must prove the elements of his claim a preponderance of the evidence.



After reviewing all of the evidence, especially the medical testimony of Dr. Dittrich, we find that Obermiller has not,
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by a preponderance of the evidence, proven that the work‑related injury in 1984 caused his present disability.  Accordingly, his claim for workers' compensation benefits must be denied.



In reaching this conclusion, we are not unmindful of the employee's contention that any doubts concerning inconclusive medical testimony are to be resolved in favor of the claimant, citing Kessick v. Alyeska Pipeline Service Company, 617 P.2d 755, 758 (Alaska 1980).  After carefully reviewing Dr. Dittrick's testimony, taken as a whole, we merely find that it was riot inconclusive as to whether Obermiller's present condition is not the result of his 1984 injury.  Likewise, we have not felt it necessary to address in depth the employee's argument that he should prevail because the workers' Compensation Act must be interpretated so as to effectuate its liberal humanitarian purpose because we do not find that our reading of any statutes involved in this case would clearly frustrate the purposes of the Act.


ORDER


The employee's claim for workers' compensation benefits is denied and dismissed.

Dated at Anchorage, Alaska, this 029 day of 1988.

ALASKA WORKERS' COMPENSATION BOARD

Russell E. Mulder,/Designated Chairman

Mary A Pierce, Member

Darrell F. Smith, Member



REM/gl



if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.



APPEAL PROCEDURES



A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.



A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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CERTIFICATION



I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Otto D. Oberniller, employee/applicant; v. Emerald City Steel, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 420559; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this day of 198 8 .
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