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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149                                                                                                                                 Juneau, Alaska 99802



                                                   FILED with Alaska Workers’

CHARLES D. OLSON,
                                               Compensation Board‑Anchorage


         Employee,

NOV 29 1988

                  and

MICHAEL J. JENSEN,

                                    Attorney,


           Applicants,

                 V.


INTERLOCUTORY ORDER

ATC/MARTIN J.V.,

Case No. 518606


        Employer,

             and

EMPLOYERS CASUALTY COMPANY,

                                      Insurer,

                                     Defendants.


This matter concerns a dispute over the reasonableness of attorney's fees and costs expended in the prosecution of the employee's underlying claim for temporary total disability compensation, vocational rehabilitation benefits, and medical benefits.  We received a written submission from the employee's attorney, Michael J. Jensen, on October 20, 1988.  We received ‑responses to the employee's submission from the employer and its insurer, represented by attorney Shelby L. Nuenke‑Davison, on October 28 and November 9, 1988.  Neither party requested a hearing and we chose to exercise our discretion to decide the matter without a hearing. 8 AAC 45.050(c)(2). The record closed on November 29, 1988, our first meeting following the passage of a reasonable amount of time for receiving any reply to the employer's submissions from the employee.

 Charles D. Olson and Michael J. Jensen V. AIC/MARTIN J.V.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On September 29, 1988 we issued a decision and order 1 on the employee's claim for compensation and benefits which underlies this apparent dispute over attorney's fees and costs.  Our September 29, 1988 order stated:


1.
The employee's claim for temporary total disability compensation for the period from February 23, 1988 and continuing is denied and dismissed.


2.
The employee's claim for additional vocational rehabilitation benefits is denied and dismissed.


3.
The employer's request for a temporary total disability compensation rate decrease and determination of overpayment is denied and dismissed.


4.
The employer shall pay for reasonable and necessary medical treatment of the employee's torn left shoulder rotator cuff.  The employee's claim for medical benefits for his cervical spine, carpal tunnel syndrome, or leg numbness is denied and dismissed.


5.
The employee's request for statutory minimum attorney's fees and interest is denied and dismissed.


6.
The employee shall submit to the employer documentation of his fees and costs incurred in successfully defending against the employer's request for a compensation rate decrease and determination of overpayment.  The employer shall pay a reasonable attorney's fee and reimburse costs.  We retain jurisdiction to resolve any disputes over the reasonableness of the fees and costs.


Despite paragraph 6 of our order, the employee's attorney did not submit to the employer documentation of the fees and costs associated with the limited issues of compensation rate reduction.  Instead, he filed with us a "request" for "award" of statutory attorney's fees (previously denied in paragraph 5 of our earlier order).  He further stated in his request that his efforts in prosecuting the various issues determined in the earlier decision and order were "inextricably intertwined" and could not be separated or distinguished.  Because of the claimed inability to distinguish between successful and unsuccessful efforts, he attached a statement of all fees and costs incurred in prosecuting the claim.  Rather than suggest any percentage of apportionment he requested that, should the previously denied statutory fees "not (bel granted," "double actual fees . . . be awarded." Considering the results of his prosecution of the underlying claim, we find


1
Charles D. Olson v. AIC/Martin J.V., AWCB No. 88‑0254 (September 29, 1988).
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that suggestion a truly exceptional example of chutzpa which deserves recognition.


We will not address the merits of this dispute until the employee's attorney complies with paragraph 6 of our original order.  We hope he will reflect on the need to separate his successful and unsuccessful activities, or propose a suggested approximation, particularly in light of the employer's well‑taken points concerning the efforts put forth in addressing the compensation rate issue.  If he does not, the employer will likely refuse to pay the unseparated attorney's fees after receiving such a request and the issue will return to us.  However, the additional delay will inure to the responsible party so we will be no worse off.  Should the employee's attorney reconsider, though, the employer will have an opportunity to pay what both parties may recognize to be a reasonable fee.  The need to preserve limited decision making resources, by allowing reasonable parties to reach an accommodation, drove cur original decision and compels us to take a hard line on literal compliance with paragraph 6 of the original order.

ORDER

Until the employee's attorney complies with paragraph 6 of our original order (to document and explain fees and costs expended on defending the limited issues upon which he prevailed in our September 29, 1988 decision and order) we will not address the alleged dispute over the reasonableness of his claimed fees.

Dated at Anchorage, Alaska, this 29th day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Paul F. Lisankie, Designated Chairman


Donald R. Scott, Member


John H. Creed, Member

PFL/gl                                   

If compensation is payable under terms of this decision, it is due

on the date of issue and penalty of 20 percent will accrue if not

paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

‑3‑

 Charles D. Olson and Michael J. Jensen v. AIC/MARTIN J.V.

APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as, provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the interlocutory Order in the matter of Charles D. Olson, employee and Michael J. Jensen, attorney/applicants; v. AIC/MARTIN J.V., employer; and Employers Casualty Company, insurer/defendants; Case No. 518606; dated and filed in the office of the Alaska

 Workers' Compensation Board in Anchorage, Alaska, this 29th day of November, 1988.

Ginny I
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