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ALASKA WORKERS' COMPENSATION BOARD
P.O. Box  1149                                                                                                Juneau, Alaska 99802

Filed with Alaska Workers

                                                                                                         Compensation board‑Fairbanks

James Carter,

                       Employee,

                               Applicant,

          V.

DECISION AND ORDER

Sig Wold Storage & Transfer,                                             CASE NO. 800976

                    Employer,

       and

Fireman's Fund Insurance Co.,

                  Insurer,

                         Defendants.

‑ ‑‑‑‑‑‑‑‑‑‑‑‑‑ ‑‑‑‑ ‑ ‑ ‑ ‑


This claim for transportation costs and temporary total disability benefits was heard at Fairbanks, Alaska on November 1 and 2, 1988.  The employee was represented by attorney Michael Stepovich and his paralegal Pete Stepovich.  Attorney Rhonda Reinhold represented the defendants.  The record closed on November 2, 1988 at the end of the hearing.


It is undisputed that the employee strained his back on January 15, 1988.  Initially, he thought the sharp pain he felt was associated with a pilonidal cyst condition from which he had previously suffered.  After several days, however, the employee sought medical treatment.


The employee was referred to Young Ha, M.D., for an orthopedic evaluation.  Dr. Ha initiated conservative treatment.  On February 2, 1988, the employee again saw Dr. Ha, who then advised the employee to seek light work status, if available.  Two weeks later, Dr. Ha again recommended return to light duty work.


One month later Dr. Ha recommended surgery.  The employee went to Minneapolis, Minnesota, on his own initiative for a second opinion . His insurance adjuster was not available to answer his telephone calls and did not authorize payment for the trip Because his ticket had time Imitations , he made the trip anyway.  The Minneapolis orthopedic surgeon and neurologist who examined the employee prescribed physical therapy after reviewing CT scan results .


The employee's benefits were controverted on April 15, 1988 but were reinstated on June 7, 1988 after the employee underwent a medical examination by Kurt Merkel , M . D . , at the defendants' request.  During the examination, Dr. Merkel recommended physical therapy for three months, concurrent with s I x weeks of work

 James Carter                V.       Sig Wold Storage and Transfer

hardening and facet injections.


The employee preferred Dr. Merkel ' s proposed course o f treatment so much that he decided to switch treating physicians from Dr. Ha to Dr. Merkel.  He made a physical therapy appointment

 but later canceled it for fear of taking on more debt obligations.  He said he wanted a written statement from 

the insurer that it  would bear the cost of the physical therapy treatments.

  
Meanwhile, on June 7, 1988 the insurer, through it' s  attorney, informed the employee's attorney by letter that a 11 benefits, including physical therapy, would be paid. On June 30, 1988 the employee canceled his appointment with Dr. Merkel, he testified, because he had not completed the required physical therapy.


On June 30, 1988, vocational rehabilitation counselor Connie Olson called the employee to offer a modified position with the employer, which Dr. Merkel said could substitute in lieu of work hardening.  The employee refused the job because he had not completed physical therapy.  He told Ms. Olson he was offended that the insurer considered him to be "a cheat and a liar." He directed Ms. Olson to communicate with him only through his attorney.


On July 15, 1988 the employee's benefits were converted from temporary total disability (TTD) to temporary partial disability (TPO) to reflect his loss of wage earning capacity during the time that he would have been working in the modified position, if he had timely pursued physical therapy and taken the modified position.  The employee began physical therapy on July 17, 1988 but did not take the modified work position until September.


On September 6 ‑ 12, 1988, the employee returned to work at the modified position.  Nevertheless, he found the work he was doing exceeded the limitations I n c I u d e d in his job analysis and release to work.  He thinks the job description did not accurately reflect the work requirements and that the employer did not properly coordinate and supervise the work he was directed to do.


Other problems created a less‑than‑cooperative atmosphere throughout this process.  The employee's brother had managed the employer's Fairbanks terminal and the employee thought he was to work at his brother's direction.  When the employee was injured, his brother Filed the notice of injury with the board.  A dispute arose between the employer and the brother and the brother was fired.  The employer claims that it did not know of the employee's injury until it was notified by the board. Meanwhile, partly because of the disruption caused by the firing of the brother, the employee and the employer continued to be suspicious of each 

other's motives and actions.

 
Given the factual background outlined above, we are asked

to decide whether the employee is entitled to reimbursement of his cost of transportation to Minneapolis for the second medical
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opinion and to reinstatement of his TTD benefits covering the entire period of his disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Transportation Costs


AS 23.30.265(g) entitles an injured employee to repayment of medical expenses to the "nearest point where adequate medical facilities are available."

 
It is undisputed that the CT scan performed in Minneapolis showed that it was not necessary for the employee to undergo surgery as Dr. Ha had suggested. It is also undisputed that

similar CT scan facilities do not exist in Fairbanks, but that such CT scan facilities do exist in 

Anchorage. Based on the conclusion that adequate CT scan facilities exist in Anchorage, we find that Anchorage is the "nearest point where adequate medical facilities are available." Accordingly, we conclude that the employee's transportation costs shall be reimbursed to the extent they cover the cost of a round trip airfare from Fairbanks to Anchorage. 

II.
Temporary Total Disability vs.  Temporary Partial Disability


The defendants argue the employee has failed to mitigate his damages by unreasonably delaying his physical therapy.  The employee states that he delayed physical therapy because he re injured his back in May while playing catch with is son.  He admits that he did not maintain close contact with his attorney or his vocational rehabilitation counselor so as to facilitate the physical therapy process and his return to work.


Our records show the employee's notice of injury was Filed with the board on February 2, 19 88 . Thereafter, the defendants paid TTD compensation through July 15, 19 88 . The defendants then paid TPD compensation through October 6, 1988, when the claim was controverted for failure to mitigate damages.  The employee is now receiving no compensation.


We can understand the employee's feelings of frustration due to the breakdown in communication which existed between him and the defendants.  Nevertheless, the employee had a responsibility to mitigate the damages caused by his injury by seeking reasonable medical treatment. Bignell v. Wise Mechanical Contractors, 6 5 1 P.2d 1163, 1168 (Alaska 1982).


Dr. Merkel agreed that the employee might have exacerbated his back condition while playing catch with his son, but he did not direct the employee to avoid participation in physical therapy.  Nevertheless, the employee did not attend the scheduled physical therapy sessions.  Moreover, rather than seek ongoing medical
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treatment of h I s aggravated back condition, the employee a I s o canceled h I s appointment with Dr. Merkel because h e had not completed physical therapy.  Based on this delay in seeking medical treatment, we find the defendants properly converted the employee's compensation payments from TTD to TPD on July 16, 1988 ‑ through September 12, 1988.


On September 6 ‑ 12, 1988 the employee did return to work an a light duty basis.  He found the work requirements exceeded the terms of Dr. Merkel's release to work and that he was unable to do the work described.  For example, the job description was for a parts courier".  Nevertheless, the only time he went for parts was to obtain a battery.  He had to carry the battery which weighed over 40 pounds.  His job analysis called for lifting no more than 25 pounds.  On September 12, 1988 Dr. Merkel took him off work and again stated he was to lift no more than 25 pounds occasionally.


Based on the record before us, we find the employee did try to mitigate his damages after September 6, 1988.  Accordingly, we find that he was totally disabled after September 12, 1988 when he and his doctor found he was unable to fulfill the job requirements.  Therefore, we conclude the employee is entitled to TTD benefits beginning after September 12, 1988 and continuing.  The defendants shall make these payments until such time as the employee is able to perform work duties which are within the 1 I m I t s of a job analysis approved by his treating physician.

ORDER
1.
The defendants shall pay the employee's transportation costs covering the price of a round trip airline ticket from Fairbanks to Anchorage.

2.
The defendants shall pay the employee temporary total disability benefits beginning after September 12, 1988.  The employee's claim for TTD covering the period of July 16 ‑ September 12, 1988 is denied and dismissed.
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DATED at Fairbanks, Alaska, this 30th day of November, 1988.

ALASKA WORKERS' COMPENSATION BOARD


Fred G. Brown, Designated Chairman


Joe J. Thomas, Member


Steve M. Thompson, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when Filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is Filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Carter, employee/applicant; v. Sig Wold Storage & Transfer, employer; and Fireman's Fund Insurance Co., insurer/defendants; Case No. 800976; dated and Filed in the office of the Alaska Workers,' Compensation Board at Fairbanks, Alaska this 30th day of November,   1988 .
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