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BRIAN J. JOHNSON,

                                Employee,

                                     Applicant,

               V.
DECISION AND ORDER

WESTERN SHEET METAL,

                               Employer,                  



 AWCB NO. 715973

            and

INDUSTRIAL INDEMNITY COMPANY,

                             Insurer,

                                  Defendants.



This claim was heard at Anchorage, Alaska on September 29, 1988.  Employee was present and represented by attorney Andrew Guidi.  Defendants were represented by attorney Michael Rudzinski.  On October 14, 1988, we awarded Employee $1,000.00 for his facial disfigurement. Johnson v. Western Sheet Metal, AWCB Decision No. 88‑0266 (October 14, 1988).



On October 21, 1988, we received Employee's attorney's request for minimum statutory attorney's fees and Employee's travel costs of $518.54 to attend the hearing.  No answer was received from Defendants and neither party requested a hearing.  Therefore, the request for costs and attorney's fees was ready for decision on November 29, 1988, when we next meet after the time had passed for a hearing to be requested or an answer to be filed.

ISSUE
Is Employee entitled to attorney's fees and travel costs?

SUMMARY OF THE CASE

It was undisputed that Employee's eye was injured in the course and scope of employment on August 14, 1987.  Defendants paid all temporary disability and scheduled permanent benefits due.


As a result of the injury, Employee lost a portion of the iris.  Employee filed a claim for this disfigurement.


Defendants answered Employee's claim by contending the injury did not prevent Employee From working in his usual occupation.  At hearing Defendants questioned the seriousness of the disfigurement and the amount of compensation to which Employee was entitled, if day.  After the hearing, we awarded Employee $1,000.00 for the disfigurement.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.145 provides in pertinent part:


(a)
Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.190(a)(19)(A) provides:

[In addition to other allowable compensation, the board shall award proper and equitable compensation up to $10,000 for


(A)
serious disfigurement of face, head and, when such disfigurement is likely to handicap the employee in securing or holding employment, for serious disfigurement of neck or limbs normally exposed; . . . .

(Emphasis added).



Recently in PhilliT)s V. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987), our Supreme Court made it clear that we must make the computation under AS 23.30.220(a)(2) or the parties must agree to its application.  The insurer may not unilaterally compute the gross weekly earnings under subsection 220(a)(2).  The reason for the Court's ruling was that subsection 220(a)(2) specifically states, "if the board determines that the gross weekly earnings . . . cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings . . . . (Emphasis added).  The Court indicated that as a result of an employer's refusal to pay based on gross weekly earnings that are clearly due, the employer "may be liable for the employee's costs and attorney's fees." Phillips, 740 P‑2d at 461 n.9.



The Court has previously held that a formal notice of controversion is not necessary in order for us to find that a claim has been controverted for purposes of attorney's fees under sub‑
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section 145(a).  Instead, if an employer consistently denies and litigates its obligation to pay the benefits eventually obtained by the employee, the claim is controverted for Purposes of an attorney's fee. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).


In this case Defendants denied that any payment was due Employee under subsection 190(a)(19)(A) and litigated that issue.  Although the precise amount due Employee was not self‑evident, we find that Defendants contended nothing was due.  Because Defendants consistently denied their obligation to pay any benefits, we find Defendants controverted Employee's claim for purposes of attorney's fees.  Therefore, we can award attorney's fees under subsection 145(a).  This subsection also enables us to consider Employee transportation costs in making our attorney's fees award.


Employee's attorney requested only the minimum statutory fee and Employee's travel costs to attend the hearing. we find it was necessary for Employee to be present at the hearing so we could observe the disfigurement.  As Defendants have not objected to the attorney's fees requested, we award Employee's attorney a fee of $250.00 and Employee's travel costs of $518.54.

ORDER

Defendants shall pay Employee's attorney a fee of $250‑00 and shall reimburse Employee for his travel costs of $518.54.


DATED at Anchorage, Alaska this 30th  day of November 1988.

ALASKA WORKERS' COMPENSATION BOARD

Rebecca Ostrom‑, Designated Chairman

4      , Z14, e,/
Donald R. Scott, Member

John H. Creed, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due an the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.
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APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when fiIed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Brian Johnson, employee/applicant, v. Western Sheet metal, employer, and Industrial Indemnity, insurer/defendants; Case No. 715973; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th   day of   November 1988.

clerk
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