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ALASKA WORKERS"COMPENSATION BOARD
P.O. Box 1149                                                                                                                          Juneau, Alaska 99802

FILED with Alaska Workers'

Compensation Board‑Anchorage



DEC 7 1988

THEODORE JETTE, JR.

                              Employee,

                                      Applicant,



INTERLOCUTORY

              V.

DECISION AND ORDER



AWCB NO. 504030

STATE OF ALASKA, DIVISION OF

CORRECTIONS

(Self‑Insured),

                          Employer,

                                    Defendant.


This claim was heard at Anchorage, Alaska on November 29, 1988.  Employee, who participated telephonically, was represented by attorney Michael Jensen.  Defendants were represented by attorney James Bendell.  The record closed at the end of the hearing.

ISSUES
        1.       Is the modified job offered by Defendants only temporary?


2.
If the modified job is temporary, should we affirm the Rehabilitation Administrator's decision finding the modified job provides Employee with suitable, gainful employment and denying Employee further vocational rehabilitation services?

SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The Rehabilitation Administrator's (R.A.) December 24, 1987, Decision and Order sets forth most of the facts of this case in great detail. Jette v. State of Alaska, (Jette I) AWCB Decision No. 87‑7052 (December 24, 1987).  Therefore, rather than repeat all the, facts we incorporate the R.A's decision by reference, and act, only briefly summarizes the facts stated in that decision. 


Employee suffered a back injury in the course and scope of his employment as 'a correctional officer on January 22, 1985.  In April 1985 employer offered to modify Employee's correctional MP officers position and place him in a job service supervisor's position.  This modified position was initially approved by Employee's treating physician as appropriate for Employee.  Employee reported for work as a job service supervisor He left work when he learned the position would be at a medium, rather than minimum, security facility; Employee: eared he would reinjure himself if he was involved in an altercation with a prisoner.  Employee's treating physician stated he agreed with Employee's concern about reinjuring himself.
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Defendants controverted Employee's temporary total disability benefits in July 1985, and he received no time‑loss benefits after that date.


From our records it appears Employee did nothing about his claim until May 15, 1987, when he filed a claim for benefits including further vocational rehabilitation benefits.  On October 7, 1987, the R.A. received Employee's request that the R.A. review a proposed vocational rehabilitation plan.  A hearing was held by the R.A. on December 8, 1987, and she issued her decision on December 24,: 1@874


The R.A. decided the job service supervisor position provided Employee e gainful employment.  The R.A. discussed in the summary of the facts the evidence regarding the modification sum of the Employee’s position at the time of injury; it could be modified on a temporary basis while Employee was recuperating, but it could not be permanently modified.  The R.A. ruled that Employee was physically capable of performing the duties of a job service supervisor, the position provided wages comparable to his earnings at the time of injury, and the job was made available to him.  The R.A. concluded Employee@ had not suffered a permanent disability or a loss of earning capacity.  Therefore, the R.A. denied Employee's request for further vocational rehabilitation benefits.  Employee appealed this@decision, and our hearing was held 11 months later


On review, the @only issue 'Employee asks us to address is whether the modified position as a job service supervisor was temporary or permanent.  Employee contends the job was temporary/ not permanent, and therefore 4 did  not provide suitable, gainful employment.  Defendant contends' the position is permanent, and therefore we
should affirm t I he R.A.,'s decision.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
At the time of Employee's injury AS 23.30.041(c), (d), (e), (f) and (I)2 provided in pertinent part‑

© If an employee suffers a permanent disability


1 There was a dispute about whether Employee timely appealed the R.A's decision.  That dispute was resolved by our April 21, 1988, decision and order.  Jette  v. State of Alaska, Division of Corrections, (Jette II) AWCB' Decision Number 88‑0093 (April 21, 1988).  The claim languished thereafter until October 4, 1988, when we received Employee's attorney's affidavit of readiness for hearing.


2 AS 23.30.041 was repealed and reenacted by Chapter 79, SLA 1988.  It is now very different from the law that existed at the time of Employee's injury.
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that precludes return to suitable gainful employments, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury.  A full evaluation shall be performed by a qualified rehabilitation professional . . . . If the employer does riot timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. . . .


(d)
A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:


(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;


(2) whether the employee can return to suitable gainful employment without the rehabilitation plan;.....


(e)
A rehabilitation plan may consist of any of the following; however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of a lower preference need not be offered by the employer.  The order of preference for rehabilitation plans is


(1) prosthetic devices and training that enables work at the same or similar occupation as at the time of injury


(2)   work site modification and vocational training for the same or similar occupation;

          (3)   on‑the‑job training for a new occupation;    and

         (4)   vocational training for a new occupation;    and

     (5) academic training for a new occupation


(f)
The employer and employee may agree on a vocational rehabilitation plan.  If the employer and employee fail to agree on a vocational rehabilitation plan, any of the parties may submit a plan for approval to the rehabilitation administrator.  The rehabilitation administrator shall approve, modify, or deny a plan within 14 days after the plan is submitted.  Within 10 days of the rehabilitation administrator's decision any party may seek review of the decision by requesting a hearing in accordance with ,AS 23.30.110.


(1) or purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the,same,employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupa‑

3
.'Suitable gainful employment" is defined in AS 23.30‑265‑

(28)
(repealed Chapter 79i SLA 1988) as "employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon@ as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury."
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tion requiring an academic achievement level that is different from that attained at the time of injury.  An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


This case is confusing because the parties did not make it clear to either us or the R.A. under what legal theory they are proceeding.  Employee's October 7, 1987, letter asked the R.A. to schedule a hearing to consider a proposed rehabilitation plan.  Presumably the parties were proceeding under AS 23.30.041(f).4 The factl that the parties were proceeding under section 41(f) is further demonstrated bv the issue of whether the appeal to us was timely taker from the R.A.‘s
decision.  Jette 11 at 2.

At the heating before the R.A.  Employee seemed to be asking for further rehabilitation

 services.  The R.A. ‘S decision appears to be based on,settion 41(c) and a finding that Employee did not suffer a permanent disability because he had no loss of earning capacity, Apparently what the R.A. was deciding was that Employee would not receive a "full evaluation5,, under subsection 41(c) because he did not meet the requirements of that subsection.  However, that was not what Employee had initially requested in his October 7, 1987, letter.


At the hearing before us, Employee no longer argued that the modified job was physically inappropriate for him.  Instead, Employee argued that we have previously ruled that a "temporary job" does not qualify as suitable gainful employment, and therefore the R.A.'s decision should be reversed.


However, the R.A. did not make any findings on whether the modified job was a temporary job and, if so, what effect this has, if any, in determining whether Employee is entitled to further vocational rehabilitation services under subsection 41(c).  It is possible that implicit in the R.A's decision is a finding that the modified job is a permanent position, and therefore she concluded Employee suffered no permanent disability.  Alternately, the R.A. might have concluded that it made no difference whether the job was temporary or permanent in concluding that Employee had been offered suitable, gainful employment.  Rather than speculate, we would prefer to have specific findings and conclusions from the R.A. on this issue before we review her decision.


4 Of course, this does not make much sense since section 41(f) provides that %ilf the employer and employee fail to agree on a vocational rehabilitation plan, any of the parties may submit a plan for approval to the rehabilitation administrator.

The only plan, if it is a plan, was that submitted by Defendant for the modified job. we do not understand why Employee would want that plan reviewed when he had refused the modified job.


5 Obviously some of the evaluation has been completed by rehabilitation providers Neill Bennett and Steve Stitt, but there was no determination of whether this was a full evaluation.
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In connection with his argument, Employee's attorney mentioned a decision he cited as "Bangelos" issued in 1985, A Teview of our computerized index of board decisions located only one decision and order involving a claimant with the name of Banuelos.  That case dealt with a 60 year old man who we found presented a prima 1‑acie case of being in the "odd‑lot" category of permanently disabled.  Banuelos was injured in Ji‑ily 1981, before AS 23.30.041 was first enacted. 

Bannelos V.  Alaska Forward Company, AWCR Decision Number 83‑0204 (July 24, 1983).  It is of no help in deciding this case.  No other board decision was located dealing with the issue of "temporary" versus "permanent" modified work for purposes of evaluating "suitable gainful employment."



In order for us to make adequate findings of facts and conclusions of law that could be reviewed by an appellate court, we need to know the legal theories under which the parties are proceeding.  Because Employee first brought the issue to the R.A. and because the R.A. did not specifically address the issue of temporary employment, it may be appropriate for us to remand the case to the R.A. for further findings6.



While we dislike delaying this case further7, we find we must request more specifics from the parties before we can proceed.



Therefore, we find it necessary to reopen the record for additional arguments We request that Employee file a written argument stating whether he is proceeding under subsection 41(c) or subsection 41(f).  If Employee is proceeding under subsection 41(c), he should address whether he is asking the R.A. to assign a rehabilitation provider to perform a full evaluation, or if lie is seeking a full evaluation by one of the rehabilitation pi@oviders already assigned by Defendant. if Employee contends he has not been provided: a full evaluation, he should cite the evidence (referencing the particular document or pages of the hearing transcripts which supports his position that he has not been provide full evaluation.



If Employer is proceeding under subsection 41(f), he should describe for which he seeks approval.  If Employee is proceeding under some other section of the Act, he should cite the

specific Section', state the relief sought, and specifically cite the evidence supporting his request.



6
If, in fact, we have not considered this issue before, the expertise of the R.A. in deciding whethe@r the modified job offered by Defendant was only "temporary" and, if so, the impact of "temporary" employment in determining whether Employee can be suitably, gainfully employed would be helpful to us in making our decision.



7        We are well aware of the fact that this system is supposed to provide a simple, speedy remedy for injured workers.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978).
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Because we want to cause as little delay as possible, we also raise an issue on our own motion, Simon V. Alaska Wood Products. 633 P.2d 252 (Alaska 1981), which we are concerned may ultimately be raised again by Defendant.  In Defendant's June 3, 1987, answer it contended that Employee had removed himself from the labor market.  An employee has a duty to minimize the disability that results from an injury. See Vetter v. Alaska Workmen's CompensaLiLo.nBoar.d, 524 P‑2d 264 (Alaska 1974); Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658 (D.  Alaska 1958).  As Employee no longer disputes the physical suitability of the modified job, we want the parties to address whether, assuming the modif i.ed ji ob was only a temporary job and assuming a temporary j ob does not provide suitable gainful employment, could Employee have worked: 4 ' the job service supervisor job while pursuing his claim or participating in vocational rehabilitation services. 651 P.2d 1163, 1168 n.15 (Alaska 1982). 8 '!Assuming Employee is actually proceeding under AS 23.30.041(f) and is arguing that Defendant's proposed plan be approved, then this issue should also he addressed in the context of AS 23‑30.041(h)9 (repealed Chapter 79, SLA 1988).  Therefore, Employee should address this issue as well in his brief.  Employee has 30 days from the date of this decision to file his brief with us and serve a copy upon Defendant.


Defendant has 30 days after receipt of Employee's brief in which to file and serve it's responding brief.  Defendant should also state the legal theory under which it is denying Employee's request, and cite with particularity the evidence supporting its position.  If Employee does not timely file a brief, Defendant may


8 Although Bi‑qnell was decided before the enactment of AS 23.30.041 (repealed Chapter 79, SLA 1988), we find the principle that an employee can be employed while involved in vocational rehabilitation is still applicable to cases after the enactment of AS 23.30.041 (repealed Chapter 79, SLA 1988) because it is directed at an employee's obligation to minimize the disability resulting from an injury.  In addition, AS 23.30.041(g) specifically provides for the payment, in appropriate cases, of temporary partial disability benefits under AS 23.30.200. This is a further indication that an employee is expected to work, if possible, during the rehabilitation process.

9 AS 23‑30.041(h) provides in part:

Refusal by an injured employee to participate in an evalQation or a rehabilitation plan approved by the rehabilitation administrator . . . results in forfeiture of disability compensation for the period,the refusal continues.  However, if an employee begins participation in a rehabilitation plan within two months from the date of refusal, and successfully completes the rehabilitation plan and becomes employed for a period of 30 consecutive business days following the completion of the rehabilitation plan, the employee shall receive a lump‑sum payment of 25 percent of the compensation forfeited by the employee . . . .
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still address the issues raised herein.  Defendant's brief is due 30 days after the date Employee's brief should have been filed.


Employee has 10 days after service of Defendant's brief in which to file and serve his reply.  If Defendant does not file a brief, we will not accept further briefing from Employee. if the parties need additional time in which to prepare their written arguments they may stipulate in writing to an extension of the time frames, not to exceed a total of 30 days, stated in this decision or petition us to grant an extension.


After receipt  of the timely written arguments the record will then determine whether we need to remand this case to the R.A. for further acting or, if appropriate, decide the issues ourselves.  


ORDER

1.
The record is reopened as follows: Employee may file and serve a brief as directed herein within 30 days of this decision.  Defendant has 30 days after receipt of Employee's brief to file and serve its response.  Employee has 10 days after receipt of Defendant's brief to file and serve a reply.


2.

By written stipulation the parties may extend the time frames, but not to exceed a total of 30 days, stated in order number one, or may file a petition asking us to grant an extension.


DATED at Anchorage, Alaska this 7th day of December 1988.





ALASKA WORKERS' COMPENSATION BOARD





'Rebecca Ostrom, IYe‑signated Chairman





Mary A./Arerge, Member





John H. Creed, Member

RJO:rjo
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Theodore Jette, Jr., employee/applicaat, v. State of Alaska, Division of Corrections, employer (self‑insured) defendant; Case No. 504030; dated and filed in the off!Qe of the Alaska workers' Compensation Board in Anchorage, Alaska, this 71h day of  December, 1988.

Clerk

