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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149
Juneau, Alaska 99802

FRED A. NIELSEN,





          FILED with Alaska Workers’









       Compensation Board‑Anchorage




Employee,




     Applicant,





DEC 12 1988


v.

ANCHORAGE DRYWALL,





    DECISION AND ORDER




Employer,




         Case No.  329675


and

ARGONAUT INSURANCE COMPANY/

CRAWFORD AND COMPANY,




Insurer,




     Defendants.


The parties' request for approval of an agreed settlement was heard at Anchorage on October 5, 1988.  Employee is represented by attorney Jeffrey Parker.  Defendants are represented by attorney

Patricia Zobel.  On October 26, 1988, we notified the parties that we did not find the agreed settlement in Employee's best interest.


AS 23.30.012.  On November 4, 1988, we received the parties' request for a decision and order, we closed the record.

ISSUE

Is the agreed settlement, which releases Defendants from all future liability including future medical benefits, in Employee's best interest?

SUMMARY OF THE EVIDENCE

We initially heard this request for approval of an agreed settlement on June 15, 1988.  On June 30, 1988 we issued a decision and order in which we disapproved the proposed Compromise and Release (C&R).  (Nielsen I).1  In that decision, we provided the following factual summary which we restate for purposes of clarity and incorporate herein:

___________________


1Fred A. Nielsen v. Anchorage Drywall, AWCB No. 88‑0173 (June 30, 1988).
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Employee initially injured his right shoulder in 1983 while working for Employer.  He subsequently alleged he reinjured the shoulder in September 1986 while working for the State of Alaska in Sitka.


Settlement negotiations resulted in a board‑approved compromise and release on March 24, 1988 between Employee and the State.  Employee received $5,000 in exchange for waiving all his rights to workers' compensation against the State for the alleged September 1986 injury.  Under this approved agreement, Employee waived his right to future medical benefits under our Workers' Compensation Act (Act).


Employee then agreed to settle his claim with Defendants for benefits based on the 1983 injury.  If we approve this agreement, Employee would receive $10,626 in return for his relieving Defendants of any responsibility for any benefits, present or future, which might be due under the Act.  Like his compromise and release (C&R) with the State, Employee agreed to also waive his right to future medical benefits under the Act.


The parties allege that the agreed settlement is in Employee's best interest.  Employee contends, among other things, that he has medical coverage through the Veteran's Administration and also Indian Health.  He testified he was told by (Frederick Matsen III) M.D., a shoulder specialist in Seattle, that Employee needs a second surgery on his shoulder.  Defendant's primary argument is they believe they could show that under the last injurious exposure rule, the State would have been liable for Employee's claim.

(Nielsen I at 1‑2).

We later concluded:

Defendants contend that they could show that under our last injurious exposure rule, Employees 1986 injury with the State aggravated his shoulder and was the substantial factor in bringing about his condition.  However, in this case, we find the evidence currently in the record is at least equally balanced on the issue of compensability.  Moreover, without more evidence of record, "we are unwilling to rely upon these representations to conclude that it is in Employee's best interest to waive medical care." [Citation omitted.].

(Nielsen I at 4).


We then pointed out that we did not even have all the relevant medical information in the record.  Moreover, we reiterated that Employee's eligibility for medical benefits with the VA was insufficient by itself to justify a waiver of Employee's workers' compensation medical benefits. (Id.)

On July 27, 1988 we received the parties' joint petition for modification or rehearing.  On August 16, 1988 we issued a second decision and order (Nielsen II) in which we denied the
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petition for modification but granted a rehearing which, as noted, was held on October 5, 1988.2  Prior to this rehearing, we permitted the parties to submit additional evidence.


As indicated in our first decision and order above, Employee injured his shoulder in November 1983 when, "in an effort to maintain his balance while working on a scaffold, he jerked his right arm forward and strained his right shoulder."  (C&R. at 2).  He received various treatment and vocational rehabilitation benefits through June 1986.  He also received temporary total disability (TTD) benefits during this period except for approximately eight months.


Employee's primary treating physicians in Anchorage during 1984 and 1985 were Edward Voke, M.D., and Robert Fu, M.D. Eventually, Dr. Voke referred Employee to Frederick Matsen III, M.D., a Seattle physician specializing in shoulder and elbow problems.


On January 7, 1986 Dr. Matsen performed an acromioplasty.  Employee received physical therapy but continued to complain of intermittent pain.  On May 7, 1986 Dr. Fu, then treating Employee, decided to personally supervise Employee's physical therapy.


However, Employee moved to Sitka and began working as a painter for the State of Alaska in late July 1986.  He apparently reinjured his shoulder on Saturday, September 6, 1986 and was examined by J. Paul Lunas, M.D., on September 9, 1986.  Employee initially appeared to attribute his problem to his 1983 injury and stormy weather.  (Lunas September 9, 1986 and September 23, 1986 reports).  However at Employee's October 21, 1986 examination Dr. Lunas changed the injury date from November 17, 1983 to September 5, 1986, and the doctor described a new injury in which Employee bumped his right shoulder into a lineman's truck control lever.  (Lunas October 21, 1986 report).  Dr. Lunas found Employee disabled from work.  (Lunas November 13, 1986 letter to Gary Clement).


The parties C&R at 2 indicates Employee was treated only occasionally from December 1986 until we received the C&R on April 18, 1988.  The only medical evidence we found in this record for this period was a January 26, 1988 letter from Dr. Fu "to whom it may concern."  This letter, submitted by Employee on September 30, 1988 states in part:

1)
Mr. Nielsen has a right shoulder condition which is a result of the 1983 accident.  He now has limited movement of the right shoulder and in spite of the surgical intervention by Dr. Matson, his forward flexion is no more than 90 degrees, his abduction is no more than 65 degrees and 

___________________


2Fred A. Nielsen  v.  Anchorage Drywall, AWCB No. 88‑0219 (August 16, 1988).
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internal and external rotation are no more than 30‑40 degrees.

2)
If allowed to continue in this medical stabilized condition this will not further improve.  Aggressive physical therapy might possibly increase the range of motion a few more degrees but the general outlook is that  this will not be made any better since there was scarring and tightness along that shoulder.

3)
I would suggest that he be seen by Dr. Matson again since Dr. Matson is the expert in shoulder surgery and was the one who did the surgical intervention.  Would anticipate that he may need further diagnostic work‑up deciding if there is any further surgical intervention that can be done for Mr. Nielsen.

4)
1 would anticipate that he will need another course of physical therapy treatment following any surgical intervention.

(Emphasis added).


On August 22, 1988 Employee underwent a right shoulder arthropathy, acromioplasty and resection of the distal clavicle.  This was performed by William Dickinson, M.D. at the VA hospital in Portland, Oregon.  At the October 5, 1988 hearing, Employee testified he was scheduled to return soon to the Portland VA hospital for a follow‑up examination. .


At the October 5, 1988 hearing the parties again asserted that we made a mistake of fact in concluding in our June 15, 1988 decision that the evidence, at a minimum, was equally balanced on the issue of compensability.  Employee then stated that as both Parties "read the record," they don't see a justification for this finding.  Defendants then asked us which evidence we relied on in our first decision.  They expressed a concern that we relied on allegations not in the record and alluded to unsworn testimony from Employee's case against the State (his 1986 injury) which we approved by C&R in March 1988.


Defendants went on to assert that Employee's testimony (regarding the cause of his current condition) is uncontradicted and that this testimony is sufficient to attach the statutory presumption showing a last injurious exposure against the State.  Defendants then argue that since there is no substantial evidence to overcome this presumption, and based on Veco v. Wolfer, Employee would prevail against the State.3  Therefore, Defendants reason, Employee would prevail against the State and lose his case with Defendants.  They apparently conclude it is thus in his best

___________________


3Veco V. Wolfer, 693 P.2d 865 (Alaska 1985).
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interest for us to approve his C&R with Defendants because it is better for Employee to get some money than none at all.4

For his part, Employee asserts the record was “pretty complete,” and be would rely on his deposition testimony.  We asked him to provide us with specific medical testimony regarding the cause of his injuries.  He then pointed to numerous pages of his deposition which, he apparently maintains, show that his injury which occurred while working with the State is the substantial factor in bringing about his current condition.5  He instructed that we need to pay attention to these pages of the deposition in figuring the last injurious exposure defense.  Employee later contended if we did not approve this settlement, it would put him in a "very difficult" position of having to contradict his own testimony in his deposition.  However, he then asserted that the case with the State (the second injury) was settled when, among other factors, it "apparently . . . became evident that there may have been no second injury."6  He argued later that the record regarding the 1986 injury is "loaded with contradictions."


Employee then testified at the hearing that he did injure his shoulder on September 6, 1986.  He further testified that it is in his best interest for us to approve this C&R because this has been a lengthy affair that has gone back and forth, and the State vocational rehabilitation will "direct [him] to another job" once this is settled.  Finally, he asserted that the "real question" is whether his medical needs are taken care of at this point.  He believes the VA is meeting his needs.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order of award of the board and discharges

____________________


4Defendants also argue Employee could risk losing against them under a statute of limitations defense.


5The pages Employee referred to were pages 182, 191, 199, 203, 206, 214, 215 and 225.  He referred us to pages 157‑168 for a description of his 1986 injury.


6Employee also argued that "we have an incomplete record as to whether that (the 1986 injury) even occurred."
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the liability of the employee for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee or beneficiary or beneficiaries.


At the October 5, hearing the parties provided us with little additional evidence on why it is in Employee's best interest for us to approve the C&R.  In our August 16, 1988 decision and order, we wrote.  "Moreover, we urge the parties to present specific medical and lay evidence which justifies approving the C&R as it is now written.  At this point, we have obviously not found the required justification.  Of course, the parties may submit a modified C&R for our reviews too."  (August 16, 1988 Decision and order at 4).  We went on to suggest that if Employee's medical benefits were not waived, then the best interest test (i.e. approving the C&R) would be less burdensome.  (Id.)


The only additional medical evidence provided by the parties is Dr. Dickinson's VA hospital report of Employee's August 22, 1988 surgery, and Dr. Fu's January 26, 1988 letter which attributed Employee's shoulder condition to his 1983 accident.  Once again, we have reviewed all the medical evidence in the record.  We cannot find (and the parties still have not pointed out) one single medical record which remotely suggests Employee's 1986 injury was a substantial factor in bringing about his current shoulder condition.


Defendants argue the Employee's uncontradicted lay testimony is enough by itself to raise the statutory presumption found in AS 23.30.120. As noted, they cite Veco.  We find the court in Veco held that two factors determine whether medical evidence is necessary to establish whether or not employment was a substantial factor in causing an injury:  1) the probative value of the lay testimony; and 2) the complexity of the medical facts involved. Veco, 693 P.2d 865, 871.  The court further held that "[b]ack strain is a relatively uncomplicated and common injury and the factual situation in this case is unusually probative."  (Id.)

In this case, we do not find the factual situation surrounding the 1986 injury unusually probative.7  While Employee

____________________


7Even if we were to attach the presumption and determine this claim on the merits, we would find substantial evidence, notably the medical records, to overcome the presumption.
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testified in deposition and at hearing that the accident happened, his attorney stated that the record regarding the 1986 injury is "loaded with contradictions."  We find there are some contradictions which dilute the probative value of Employee's testimony on this injury.  For example, Employee testified that he suffered his 1986 injury on Saturday morning, September 6.  He indicated it had to be Saturday morning because the line truck on which he was hurt was sent to Juneau on Saturday afternoon by ferry.  However, in his deposition he testified that he was hurt on September 6 at "3:30 in the afternoon." (Employee Deposition at 159).


In addition, Employee testified at hearing that he had a "remarkable increase" in his symptoms after his 1986 injury.  Yet, Dr. Lunas made no mention of this injury until the doctor had treated Employee for one and one‑half months.  However, Dr. Lunas did mention that Employee had experienced "continued pain" since his January 1986 surgery.  (Lunas September 9, 1986 report). Moreover, Employee testified he did not know "whether the second injury [1986] had a lot of merit to the present problem." (Employee Dep. at 197).  Furthermore, unlike the back strain in Veco, Employee's shoulder problem is more complicated and more serious in nature.


Nonetheless, regardless of the merits of this dispute, we find Employee has now been through two shoulder surgeries, the most recent in August 1988.  There is no medical evidence indicating his shoulder has stabilized medically.  Before his 1983 injury, he was a taper and painter.  Now, he is neither.


We find it is very difficult to determine the extent of employee's future shoulder problems and related costs.  Granted, many of these costs are being paid by the VA currently.  Nonetheless, as we have repeatedly told the parties, we do not find a waiver of medical benefits justified solely because Employee has VA medical coverage.  We do not believe that this alone meets the best interest test.  We do not know the extent of the VA coverage.  We do know that Employee has been required to travel twice, to Seattle and Portland, to get his shoulder surgeries.  After the October 5, 1988 hearing he was scheduled to go to Portland again for follow‑up treatment.  Such trips are expensive and inconvenient.  These trips could conceivably be paid by Employee's workers' compensation medical coverage.


Accordingly, we do not understand how the parties can conclude that it is in Employee's best interest for us to approve this C&R, especially when he is including a waiver of medical benefits in the C&R.  Among other factors, we believe it would set a bad precedent to approve waivers of medical benefits in any case in which the employee has other insurance.  Furthermore, we seriously question whether medical waivers should be used as a bargaining chip in the settlement of workers' compensation disputes.
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Therefore, we conclude it is not in Employee's best interest to approve this agreed settlement.

ORDER

The parties' April 18, 1988 compromise and release is not approved.


Dated at Anchorage, Alaska, this 12th day of December, 1988.






ALASKA WORKERS' COMPENSATION BOARD






Mark R. Torgerson, Designated Chairman






John H. Creed, Member






Donald R. Scott, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Fred A. Nielsen, employee/applicant;  v. Anchorage Drywall, employer; and Argonaut Insurance Company/Crawford and Company, insurer/defendants; Case No. 329675;  dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th clay of December, 1988.

