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ALASKA WORKERS'COMPENSATION BOARD
P.O. Box 1149                                                                                                 Juneau, Alaska 99802

FILED with Alaska Workers'

                                                                                                      Compensation Board‑Anchorage

DEC 13 1988

MICHAEL L. RUSSELL

                           Employee,

                                   Applicant,

                  V.                           



 DECISION AND ORDER

AWCB NO. 520799

MUNICIPALITY OF ANCHORAGE, PARKS

AND RECREATION DEPARTMENT,

(Self‑Insured)

                          Employer,

                                  Defendant,


This claim was heard at Anchorage, Alaska on December 1, 1988.  Employee was present and represented by attorney Chancy Croft.  Defendants were represented by attorney Shelby Nuenke‑Davison.  The record closed at the end of the hearing,

ISSUE

1.
Is Employee entitled to permanent partial disability benefits based on a rating that is not in accordance with the American Medical Association Guided to the Revaluation of Permanent Impairment, (2nd ed.  1984)?


2.
Is Employee entitled to interest, costs and minimum statutory attorney's fees?

SUMMARY OF THE CASE AND EVIDENCE

Employee, who is 22 years old, has a left knee injury which necessitated "excision of fracture bipartite patella." (Vasileff May 6, 1986 Operative Report.) Employee seeks permanent partial disability (PPD) benefits under AS 23.30.190(a)(2) based on the rating by his treating physician, Thomas Vasileff, M.D., of 25 percent of the lower extremity.  Defendant paid PPD benefits under subsection 95(a)(2) based oil a 20 percent impairment rating initially assigned by Dr. Vasileff in his November 25, 1986, report and confirmed by Edward Voke, M.D., in his April 23, 1988, report after examining and rating Employee at Defendant's request.


It is undisputed that Dr. Vasileff's 25 percent rating is not in accordance with the American Medical Association Guides to the Evaluation of ‑Permanent Impairment, (2nd ed. 1984) (AMA Guides).  In his July 11, 1986, letter Dr. Vasileff rated Employee's impairment under the AML.Guides, at 20 percent because Employee's injury and subsequent surgery is the equivalent of a patellectomy.  Later in his August 19, 1987 report, Dr. Vasileff assigned a 25 percent rating.  When asked to explain this increase, Dr. Vasileff stated,
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"I chose to deviate from the standard guideline and upgrade his permanent impairment to 25 per cent.       (Vasileff July 22, 1988, letter.)


Employee contends that AS 23.30.095(j) directed us to adopt a schedule consistent with the AMA Guides, but instead we just adopted the AML Guides.  Employee contends the AMA Guides do not adequately address his injury.  Therefore, he argues we should use Dr. Vasileff's rating even though Dr. Vasileff considered matters not covered by the AMA Guides in making this rating.  Employee contends this is consistent with the liberal, humanitarian purposes of the Alaska workers' Compensation Act, Hood v. State, 574 P.2d 811 (Alaska 1978), as well as the principles that inconsistent medical testimony should be resolved in the employee's favor, 617 P. 2d 755 (Alaska

1980), and that in cases of statutory ambiguity an interpretation favoring the injured worker must prevail,l Seward‑V.  Anderson, 643 P.2d 493 (Alaska 1982).


Defendant argues Dr. Vasileff's rating reflects a disability consideration which is not appropriate under the AMA Guides. (AMA guides, Preface at x.) Defendant goes on to discuss the application of the AUL Guides and even questions whether the 20 percent rating which it has paid is in accordance with the AML_gi_iides..2 Defendant argues that under the law, we must use the ANA Guides and, therefore, we should disregard Dr. Vasileff's rating which is not based on the AMA Guides.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury, AS 23.30.095(j) (repealed Chapter 79, SLA 1988) provided, "The board shall adopt and use a schedule for determining the existence and degree of permanent


1 We note that this principle has been specifically rejected by the legislature in the 1988 amendments to the Alaska Workers' Compensation Act.  Section (b), Legislative Intent, Chapter 79, SLA 1988.


. 2 Defendant did not specifically ask us to determine whether the 20 percent rating was appropriate.  The only issue before us is that raised by Employee: whether the rating should be increased to 25 percent.  Therefore, we do not decide whether the 20 percent rating is correct. Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981). if we were to address this issue, we would want to have Dr. Voke explain his rating and discuss the application of the ANA Guides. Although we have a certain expertise in reading and applying the AML Guides ., we believe the courts would be more comfortable with our decision if we relied upon an expert's application of the AMA Guides. rather than upon our own expertise.
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impairment consistent with the American Medical Association Guide to the Evaluation of Permanent Impairment.,,3



We have adopted a schedule that is very consistent with the AMA Guides. as we have adopted the AMA Guides We have also adopted American Academy of Orthopedic Surgeon Manual for Rvaluation Permanent Physical Impairments, first edition (1965).  Our regulation 8 AAC 45.122 provides:


(a)
Permanent impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent impairment, second edition (1984), unless the permanent impairment cannot, in the provider's opinion, be determined under the AMA guides.  If not determinable under the AMA guides, then the impairment raring must be based on American Academy of Orthopedic Surgeons Manual for Rvaluating Permanent Phsical Impairments,

first impairment cannot be determined If not determinable under the AAOS manual, then the impairment must be based on generally accepted medical standards for determining impairment, and these standards must be specified in the report.


(b)
A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the AAOS manual or other medical standards.



We find Employee has an injury that can be rated under the AMA Guides.  Therefore, under AS 23.30.190(a)(2), AS 23.30.095(j) and 8 AAC 45.122 we cannot rely upon Dr. Vasileff's rating of 25 perCent.  We find there is no statutory ambiguity as Employee argued, and consequently there is no reason to apply the principle stated in Anderson, 643 P.2d 493.



Under 8 AAC 45.122, if it not possible to rate an injury under the AMA Guides. the physician must then refer to the AAOS manual.  Dr, Vasileff did this, and the rating was still 20 per‑

cent. 
If it is not possible to rate an injury under the AAOS manual, then the physician is to use generally accepted medical

standards to rate the injury and specifically state the standard used in the report.  Even if we found it appropriate to look beyond the AMA _Giaides or the AAOS manual, and we specifically find it is not appropriate in this case, we could still not rely upon Dr. Vasileff's 25 percent rating because he did not tell us in his


3 Under the 1988 amendment to the Act, the mandate to apply the AUA Guides in awarding benefits for permanent impairments became even stronger, AS 23.30.190(b) now provides:

All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

3

 
MICHAEL L. RUSSELL v. MUNICIPALITY OF ANCHORAGE

report what generally accepted medical standards he used to rate the impairment.


We find the use of the AMA Guides is appropriate as it provides a simple, speedy remedy in determining the benefits due for permanent injuries. Hewing v. Peter Kiewit & Sons, 586      P.2d 182, 187 (Alaska 1978).  Use of the AAMMAL Guide8. also assures that an employer can 

promptly and easily determine the benefit due, thus fulfilling another one of the purposes of the Act which is to provide payment in the most efficient and most certain form. Providence Washington Inc. Co.  V.  Grant, Tr@ rn 11 ‑Grant, 693 P.2d 872, 876 n.8, (Alaska 1985) (citing Arctic Str‑ ictures.  Inc. v. Wedmore, 605 P.2d  426 (Alaska 1979)). 


We also find there is no inconsistency in Dr. Vasileff's testimony that would make the application of Kessick, 617 P.2d 755, appropriate.  Dr. Vasileff gave one rating under the A.MA a‑u‑ ides and another rating without relying upon the AMA Guides and without telling us what generally accepted medical standards he was using.  When there is no doubt in the testimony, we are free to accept or reject the testimony.  See Miller v. ILT Arctic Lellvice.9, 577 P.2d 1044, 1049 (Alaska 1978).  We reject Dr. Vasileff's rating of 25 percent as we find it is neither in accord with the AME Guidest the AAOS manual, nor based on genez‑ally accepted medical standards.


As we have denied Employee's request' for an increase in permanent disability benefits, we also deny Employee's request for an award of attorney's fees against Defendant under AS 23.30.145(a).

ORDER

Employee's request for an award of permanent partial disability benefits under AS 23.30,190(a)(2) and attorney's fees under AS 23.30.145(a) is denied and dismissed.

DATED at Anchorage, Alaska this 13th day Of December, 1988.






ALASKA WORKERS' COMPENSATION BOARD






/Rebecca Ostrom, Designated Chairman






John H. Creed, Member






Mary A. Peirce, Member
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Rio‑rjo

If compensation is Payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael L. Russell, employee/applicant, v. Municipality of Anchorage, Parks and Recreation Department, employer/defendant; Case No. 520799; dated and filed in the office of the Alaska WorkersF Compensation Board in Anchorage, Alaska, this 13th day of December, 1988.

Janet P Carricaburu



Clerk
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"I chose to deviate from the standard guideline and upgrade his

permanent impairment to 25 per cent.       (Vasileff July 22, 1988,

letter.)


Employee contends that AS 23.30.095(j) directed us to adopt a schedule consistent with the AMA Guides, but instead we just adopted the AML_Guides@.  Employee contends the ANA Guides do not adequately address his injury.  Therefore, he argues we should use Dr. Vasileff's rating even though Dr. Vasileff considered matters not covered by the &@Gui@des in 3aking this rating.  Employee contends this is consistent with the liberal, humanitarian purposes of the Alaska workers' Compensation Act, Hood v. State, 574 P.2d 811 (Alaska 1978), as well as the principles that inconsistent medical testimony should be resolved in the emplo‑

yee's favor,                                   617 P. 2d 755 (Alaska

1980), and that in cases of statutory ambiguity an interpretation favoring the injured worker must prevail,l Seward‑y.  Anderson, 643 P.2d 493 (Alaska 1982).


Defendant argues Dr. Vasileff's rating reflects a disability consideration which is not appropriate under the AMA Guides. (AMA guides, Preface at x.) Defendant goes on to discuss the application of the AUL Guides and even questions whether the 20 percent rating which it has paid is in accordance with the AML_gi_iides..2 Defendant argues that under the law, we must use the ANA Guides and, therefore, we should disregard Dr. Vasileff's rating which is not based on the AMA @Guides.

FINDI                            S OF LAW


At the time of Employee's injury, AS 23.30.095(j) (repealed Chapter 79, SLA 1988) provided, "The board shall adopt and use a schedule for determining the existence and degree of permanent


1 We note that this principle has been specifically rejected by the legislature in the 1988 amendments to the Alaska Workers' Compensation Act.  Section (b), Legislative Intent, Chapter 79, SLA 1988.


. 2 Defendant did not specifically ask us to determine whether the 20 percent rating was appropriate.  The only issue before us is that raised by Employee: whether the rating should be increased to 25 percent.  Therefore, we do not decide whether the 20 percent rating is correct. Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981). if we were to address this issue, we would want to have Dr. Voke explain his rating and discuss the application of

the ANA Guides. 
Although we have a certain expertise in reading

and applying the
AML Guides ., we believe the courts would be more

comfortable with
our decision if we relied upon an expert's ap‑

plication of the AMA Guides. rather than upon our own expertise.
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impairment consistent with the American Medical Association Guide to the Evaluation of Permanent Irnpairment.,,3


We have adopted a schedule that is very consistent with the ARA Guidgs. as we have adopted the AMA Guides@ We have also adopted


first edition (1965).  Our regulation 8 AAC 45.122 provides:


(a)
Permanent impairment ratings must be based upon the American Medical Association Guides to the Evaluation of Permanent impairment, second edition (1984), unless the permanent impairment cannot, in the provider's opinion, be determined under the AMA guides.  If not determinable under the AMA guides, then the impairment raring must be based on AMerican AC


I first impairment cannot be determined If not determinable under the AAOS manual, then the impairment must be based on generally accepted medical standards for determining impairment, and these standards must be specified in the report.


(b)
A rating of zero impairment under AMA guides is a permanent impairment determination and no determination may be made under the AAOS manual or other medical standards.


We find Employee has an injury that can be rated under the AKA Qu_ides.  Therefore, under AS 23.30.190(a)(2), AS 23.30.095(j) and 8 AAC 45.122 we cannot rely upon Dr. Vasileff's rating of 25 perCent.  We find there is no statutory ambiguity as Employee argued, and consequently there is no reason to apply the principle stated in Anderson, 643 P.2d 493.


Under 8 AAC 45.122, if it not possible to rate an injury under the ARA Guides. the physician must then refer to the AAOS
manual. 
Dr, Vasileff did this, and the rating was still 20 per‑

cent. 
If it is not possible to rate an injury under the AAOS

manual,
then the physician is to use generally accepted medical

standards to rate the injury and specifically state the standard used in the report.  Even if we found it appropriate to look beyond the AMA _Giaides or the AAOS manual, and we specifically find it is not appropriate in this case, we could still not rely upon Dr. Vasileff's 25 percent rating because he did not tell us in his


3 Under the 1988 amendment to the Act, the mandate to apply the AUA Guides in awarding benefits for permanent impairments became even stronger, AS 23.30.190(b) now provides:

All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.
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report what generally accepted medical standards he used to rate the impairment.


We find the use of the AMA Guides is appropriate as it provides a simple, speedy remedy in determining the benefits due for

permanent injuries.
Hewing v. Pptpr xjpny,+‑ r. Sons, 586 P.2d 182,

187 (Alaska 1978). 
Use of the AAMMAL Guide8. also assures that an

employer can promptly
and easily determine the benefit due, thus

fulfilling another one of the purposes of the Act which is to provide payment in the most efficient and most certain form. Providence Washinat‑‑nn Tr@ rn 11 ‑Grant, 693 P.2d 872, 876 n.8, (Alaska 1985) (citing Arctic Str‑ictures.  Inc. v. wedin. 605 P.2d ore,

426 (Alaska 1979)).


We also find there is no inconsistency in Dr. Vasileff's testimony that would make the application of Kessick, 617 P.2d 755, appropriate.  Dr. Vasileff gave one rating under the A.MA a‑u‑ ides and another rating without relying upon the AMA Guides and without telling us what generally accepted medical standards he was using.  When there is no doubt in the testimony, we are free to accept or reject the testimony.  See Miller v. ILT Arctic Lellvice.9, 577 P.2d 1044, 1049 (Alaska 1978).  We reject Dr. Vasileff's rating of 25 percent as we find it is neither in accord with the AME Guidest the AAOS manual, nor based on genez‑ally accepted medical standards.


As we have denied Employee's request' for an increase in permanent disability benefits, we also deny Employee's request for an award of attorney's fees against Defendant under AS 23.30.145(a).

ORDER

Employee's request for an award of permanent partial disability benefits under AS 23.30,190(a)(2) and attorney's fees under AS 23.30.145(a) is denied and dismissed.

DATED at Anchorage, Alaska this          day Of    Dgrpmber
11th
1988.

ALASKA WORKERS' COMPENSATION BOARD

/Rebecca Ostrom, Designated Chairman

,Q4@iL,c
7     H. Creed, Member

Unavailable
Mary A. Pi

'or   9
er@:i, M@e_er
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Rio‑rjo

If compensation is Payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael L. Russell, employee/applicant, v. Municipality of Anchorage, Parks and Recreation Department, employer/defendant; Case No. 520799; dated and filed in the office of the Alaska WorkersF Compensation Board in Anchorage, Alaska, this ‑1.3th day of DeceTnhpr r 1988.
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